United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEAL 


FOR THE DISTRICT OF COLUMBIA CIRCUIT . 


No. 21,022 


OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT 
CONFERENCE, and its Member Lines, 


Petitioners, 
Vv. 


UNITED STATES OF AMERICA and tne FEDERAL 
MARITIME COMMISSION, 


Respondents. 


On Petition for Review of an Order of tne 
Federal Maritime Commission 


GRAEAM JAMES & ROLPH 


United States Court of Appeals 


for tS" Socer 


Sct Staal Siva LEONARD G. JAMES 
HED JUL 3 i 1967 ROBERT L. HARMON 


Y = F. CONGER FAWCETT 
a aulsou? 


CLERK 310 Sansome Street 
San Francisco, California 
and 
July 31, 1967 1725 DeSales Street, N.W. 
Washington, D.C. 
Attorneys for Petitioners 


Applicability of Functional Music and 
Issue of “Timeliness” of the Review . 


Question of “Collateral Estoppel” 


Validity of General Orders 7 and 14 


A. General Order 7 . . 
B. General Order 14 .... 
4. The International Implications 


Conclusion . « «© «© © © «© © e«. 


TABLE OF CITATIONS 


Cases 


American Export-Isbrandtsen Lines v. Federal 
Maritime Commission, 334 F.2d 185 (9th 
Citen ROSY) - s 5s 5 5 5 ooo SB ott st ll 


Anglo-Canadian Shipping Co. v. United States, 
238 F.2d 18 (9th Cir. 1956). ........ 


a a er ek ee ee 


Federal Maritime Commission v. Anglo-Canadian | 
Shipping Company, 332 F.2d 255, aoe A.M.C. 1885 
(Glas Gees TD) = 5 ae SS Soy 5S te et 

| 

Federal Maritime Commission v. Anglo-Canadian | 
Shipping Company, 14 Ad.L.Dec. 220, Pike & Fischer 
4 S.R.R. 20,456 (N.D. Calif. 1963), affirmed, 335 
F.2d 255, 1964 A.M.C. 1885 (9th Cir. 1964) . soe ee 


Federal Maritime Commission v. DeSmedt, 366 F.2a 464 
(Ceievel Cie~ ILS) 1s 5 5 5 cos 5035 : 5 5 2 


Functional Music, Inc. v. Federal Commnicattors 
Commission, 107 U.S.App.D.C. 34, 274 F.2d 543 | 
(D.C. Cir. 1958), cert. denied, "361 U.S. 813, | 
4 L.Ed.2da 60 (1959)- Peco cese cos 

Pacific Coast European Conference v. Federal 
Maritime Commission, - U.S.App.D.C. -, 376 F. 2a 785 
(sC, Gin MSN) o S55 so ob co coo Sos 


Pacific Coast European Conference - Limitation 
Membership, 5 F.M.B. 247 (1957). ....... 


States Marine Lines v. Federal Maritime Commission, 
- U.S.App.D.C. -, 376 F.2d 230 (D.C. Cir. 1967). : 


United States v. Aluminum Co. of America, 148 F.2d 
IBS: (Arete, Osuen GSN) “5 = 5 5 5 A 5 5 5 5 Oo og ss 


United States v. Anchor Line, 232 F.Supp. 379 
(Bin aRiaven IG) <5 5 5 5 25 555 5.5555 


Statutes 


Shipping Act, 1916, 46 U.S.C. §§801 et seq.: 
Section 14b, 46 U.S.C. §813a .. 


Section 46 U.S.C. §814 . 6, 9, 10, 14 
Sel’ Ole 18, 
19 


Section 21, 46 U.S.C. §820 . 5,16 


Section 46 U.S.C. §826 . 16 
Section k6 U.S.C. §828 . 
Section 46 U.S.C. §841la. 


Regulations 
Federal Maritime Commission Order 251 (Rev. 


F.M.C. General Order 7, 46 C.F.R. Part 528 


F.M.C. General Order 9, 46 C.F.R. Part 523 
P.M.C. General Order 14, 46 C.F.R. Part 527 


Miscellaneous 


Conference Report of the House-Senate Conferees, on 
H.R. 6775, H-R-Rep. No. 1247, 87th Cong., lst Sess. 


(ake\-c) SEEEEEre coo rcec SC Co oho SoG SS CoS 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


OUTWARD CONTINENTAL NORTH PACIFIC 
FREIGHT CONFERENCE, and Its Members, 


Petitioners, 
Vv. 


UNITED STATES OF AMERICA and THE 
FEDERAL MARITIME COMMISSION, 


Respondents. 
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REPLY BRIEF FOR PETITIONERS 
Respondents' Brief avoids the issues. Under its first 
argument heading the Commission, eet urges the Court to 
deny review entirely -- complete avoidance. Under the second, 
respondents carve out two or three questions which, they 
“declare (as will be shown, incorrectly), have "already been 
decided,” and, again asking the Court to follow their lead, 
thereupon expressly refuse to discuss them at all. Under heading 
four, respondents "assume away" the crux of petitioners’ challenge 
and, discussing only a matter which petitioners conceded, for 
purposes of the case, naturally find themselves "prevailing." 
| 


1/7 The Department of Justice expressly not joining; see Resp. 
Br., p- 7, ne 2. 


ia 


Only in point three, which does in some degree attempt to deal 
with the actual issues involved in the appeal, do the respon—- 
dents even begin to meet any part of petitioners' challenge. 
Nevertheless, for purposes of simplicity we will 
discuss respondents' four points in the order they appear in 


that brief. 


1. 


The Applicability of Functional Music 
and the Issue of "Timeliness" of the Review 


The Commission, unsupported by the Department of 
Justice, first urges that the entire case be dismissed forthwith, 
for petitioners") alleged "failure" to seek separate judicial 
review of the three General Orders here concerned when and as 
originally promulgated, in 1963, 1964, and 1965, respectively. 
This argument is advanced in the face of (1) the fact that it 
is only now that the Commission has sought to apply and/or 
enforce the Orders against these petitioners -- or, insofar as 
we can determine, against any inbound conference —-— that is, 
outside the territorial jurisdiction of the United States, 
with the concomitant result that there has been no injury until 
this point; and'(2) this Court's own decision in Functional 
Music, Inc. v. Federal Communications Commission, 107 U.S.App. 
D.C. 34, 274 F.2d 543 (D.C. Cir. 1958), cert. denied, 361 U.S. 
813, 4 L.Ed.2d 60 (1959), expressly holding review of agency 


rules at the time of later enforcement to tbe perfectly proper. 


| 
In ostensible exegesis of the Functional Music 
2/ | 
decision, the Commission would apparently reserve that 


| 
clear (and unqualified) holding to instances where there 


existed either "unawareness" and/or "good faith" on the part 
| 


of the challenging private party. | 
The problem with the Commission's argument is that, 
even assuming its limitations to be a proper redding of the 
case, both factors were clearly present in the instant case. 
General Order 9, which the respondents seem to feel 
"most foreclosed" on this appeal, provides a clear example of 
this, and of Functional Music's four-square applicability. As 
developed at some length in our Opening Brief [0.3., pp. 39-45], 
the alleged "deficiencies" found by the Commissions under this 
General Order, were two: one, the conference agreement's 
inclusion of a standardized provision of "reasonable cause" => 
peas Commission's 


own predecessors; two, the agreement's failure to include 


additional reasons for expelling a conference member -- 2 result 


| 
at direct odds both with the Congressional intent in adding the 


Section 15 amendment and, indeed, with the Commission's own 
| 


expressed intent in promulgating the General Order 9 rules! 
{see J.A. 84-85]. Certainly it must be clear that, when and 
as originally promulgated, General Order 9 reasonably appeared 
to present no danger -- or even applicability a to these 


27 And in attempted defense of its diametrically contrary position 

~ taken in Pacific Coast European Conference v. Federal Maritime 
Commission, - U.S.App.D.C. -, 376 F.2d 785 (D.C. Cir. 1957). See 
Resp. Br.,p. 8, n. 3. 
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petitioners, and their "good faith," in so believing, should be 
manifest. Moreover, more than six months went by, after the 
promulgation of the General Order, before petitioners were 
first given any indication to the contrary {see Resp. Br., pp. 2, 
Similarly as to the extraterritorial operations of 
General Order's 7 and 14: It is true of course that these 
petitioners took part in the rulemaking proceedings leading to 
poth Orders. It!is also the case that, in that participation, 
these petitioners pointed out the clear Congressional intent, 
and, more generally, the precepts of international law, prohibiting 
the applicability of such report-gathering requirements to conferences 
located overseas; just as now advanced here. Again, petitioners 
had every right to expect the Commission to obey the law, and 
therefore to believe that their arguments had been accepted. 
And, just as with General Order 9, in the case of both General 
Order 7 and General Order 14, the Commission let the sixty-day 
initial review period slide way into the past, before indicating | 
anything to the contrary. Indeed, General Order 7 was not 


revived, after promulgation in August 1963, until November 1964 -- 


a total lapse of 15 months, or 450-odd days from See oa to 
/ 


initial follow-up "demand"! [See Resp. Br., pp. 2, 3]” 
In view of these factors, it is now surprising, to say 
the least, to hear the Commission argue that petitioners should 


somehow have divined the result which has now occurred, some 


37 Improperly, by direct mail service, as our Opening Brief develops. 


4/ The hiatus for General Order 14 was, like that for General Order 9, 
six months, or 180 days [Resp. Br., pp. 2, 4]. 
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>) . ; | 
four years after the first of the three Orders was announced, 


and commenced their court challenge a scant 60 days after that 


1963 amendment! | 


Moreover, insofar as the information-gathering "reports" 
are concerned, the Commission could not be more erroneous, in 
asserting a once-available, thereafter-lost thesis. As we 
pointed.out in our Opening Brief [0.B., pp. 15,| 61-62], the 
correct procedure for enforcement of demands for information 
is by way of a petition for enforcement, pursuant to Section 29 
of the Shipping Act, 46 U.S.C. §828 -- where by explicit 
statutory direction the order is always vulnerable to a showing 
that it was not "regularly made and duly issued." This was, 
in fact, exactly what happened when the commission sought to 
enforce a production order issued under its self-created 
Rule 12(k). There, not attacking the particular order itself, 


the private parties (respondents in the federal! court enforcement 


| 
| 
proceeding) instead challenged the validity of the underlying 


Rule, by then some five years old. Both district court and 
appellate court sustained this challenge, and invalidated the 
Rule. Federal Maritime Commission v. Anglo-Canadian Shipping 
Company, 14 Ad.L.Dec. 220, Pike & Fischer 4 S.R.R. 20,456 (N.D. 


Calif. 1963); Federal Maritime Commission v. Anglo-Canadian 


/ 
Shipping Company, 335 F.2d 255, 1964 A.M.C. 1885 (9th Cir. 1964). 


Finally, of course, there is the fundamental question 


57. An exception to this orderly, proper procedure for review of 

ks Commission production demands necessarily arises when the order 
is issued under Section 21, 46 U.S.C. §820, due to the threat 
of daily-accumulating penalties. 
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»" or "ripeness." Failing of 
any tangidle injury, at the time the several General Orders 
were initially promulgated, it is not altogether clear 
petitioners could have maintained a challenge to them, at that 

s is particularly so considering that, at those 
initial points in time (and, indeed, until this very Docket), 
he Gegree to which, if at all, the Orders were to be avplied 
overseas was completely unknown and unknowable. 

It must be clear that the Commission's request for 


summary dismissal is without merit. 


2. 


The Question of "Collateral Estoppel"” 


Tne thrust of this second procedural argument is that, 
since “the same"! parties raised “the same” issues in Pacific 
Coast European Conference v. Federal Maritime Commission, - U.S. 
App.-D.C. -, 376 F.2d 785 (D.C.Cir. 1967), those issues are, by 
operation of the doctrine of "collateral estoppel," fcreclosed 
on this appeal. These allegedly "foreclosed" issues are 
the scope of the) rulemaking grant under Section 43; (2) 
legitimacy o> enforcement of General Orders by threat of 


15 disapproval; and (3) the whole question of General Order 9. 


The problem with this easy "out" is that neither "the 


parties" nor "the issues” are in fact "the same." 


Sai a 


| 
As to parties, even the Commission recognizes that 
| 


tine, h 


there is at least one member of ¢ 


p 


which was not present in the 


litigation, tne Japanese N.Y.K. Line. 


[Resp. Br 


he instant conference, 


y y 
ai 


Pacific Coast European Conference 


Respondents seek to discount it, however, because the petit 


for review described it as inactive in the trade 


n. 5]. ‘The fact is, however, that the petitio 


in error in this regard, and, as petitioners 


sequently informed the undersigned counsel, the 


conference membership is active. This at once 


to scoten the "estoppel" argument: N.Y.K. 


voted on tnis appeal; it has a rignt to be 
moreover, though the Commission would deny 
on 
designated it as a respondent in the proceeding 
reviewed! [See J.A. 9, 20]. 

At 


of "virtually identical" memberships. 


| 
the review, it was tne Commission itself whichn 


irety of tne 


hould be sufficient 


actively 
gnificantly, 
any importance 
and 


|; here oveing 


p. 17 of their brief the respondents speak, frankly, 


What they would therefore 


apparently create is some new "virtual collateral estoppel," 


or perhaps "collateral virtual estoppel." How, 
are litigants "almost" estopped? 
Even more importantly, the Commission 


tion ignores the one all-important party which 


67 Even if a line were inactive, that would be 


Soe] 


makes so 


,;one may ask, 


"s glib assimila- 


Pond 
zunc 


amental 


jno justification 


for "assuming" it out of existence and interest entirely, as 


the respondents sought to do here. 
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ific Coast European 
the foreign-based Outward 
Conference. Most clearly a 


legal "person," dot: lay i as so recognized by 


Commission, even i nis very Docxet [see J.A. 9], it is 


a simple tally of its mempers. A 
conference nas viable jural identity, apart from its componential 
9/ 
this conference has not yet had its cay in court. 
lly clearly, "the issues" -- even the few enumerated 
by the respondents -- are not at all "the same." The one crucial 
ifference is, of course, the physical location of tais conference, 
raising serious issues of extraterritoriality and 
nternational law and comity not at all present in the eariier 
case. That ca 2 t be not to address themselves to 
shese far-reaching issues does not gainsay their existence and pivotal 
importance. We cannot help but believe that the Maritime 
Commission is seeking to secure judicial support for its claim to 
authority through the device of pleading res judicata 


somewhat similar facts involving application of its 


regulations within the United States, only. 
Sian Ship v. United States, 238 F.2d 18 
1956). 


A following of respondents' requested result woule lead 
necessarily to the conclusion that the Commission would have 
only to issue an order against one of the larger East Coast 
conferences, containing a majority of all the lines serving 
the U.S. inbound and outbound trades, to obtain the effect of 
that order against every other conference, in which the served 

ines would alm most certainly constitute, if not the totality, 
at least a clear majority of the membership. This would be a 
revolutionary development indeed! 
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Looking more specifically to the three. 
the respondents assert ere "foreclosed," even ap 
international implications “the same" issues, "n 
the Pacific Coast European Conference decision, 
For example, che provisions of General Order 
were not similarly attacked in Pacific Coast 
in that case, indeed, the Court felt those 


"established" that the “specifications” of 


no relevance .. . to the Congressional concern, 


er 


" Nore x 


reasonadl adapted co the Congressional objectiv s 5 5 oY 376 
y 
| 


F.2d at 790. Here the petitioners have, in at least 


three challenged "specifications," clearly done $o. Pevitioners 
| 


Pp 
z 


here expressly accepted the Pacific Coast European Conference 


holding on the overall validity of General Order | 


41], before moving on to this second point, 


Clearly this latter was not, as it could not have been, cGecided 


in the earlier case. 


Again, while the Pacific Coast European Conference Court 


upheld the sanction of Section 15 disapproval for failure to 


amend a Section 15 agreement, it in no fashion did so for 


: | 5 
failure to submit "reports" and otherwise to "keep the 


| 
Commission informed," in its exercise of “constant surveillance 
| 


Neither General Order 7 nor General Order 14 involves, as this 


Court held that General Order 9 did involve, particularizec 
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"specifications" of the Congressionally-promulgated "general 
standard." And as shown in our Opening Brief, in such cir- 
cumstances the Section 15 sanction is wholly unwarranted and 
unauthorized in (indeed, expressly prohibited by) law. This 

very different issue, raised by the two new General Orders not 

even involved in the Pacific Coast European Conference appeal, can 
most certainly not have been decided by it “= so as to estop anyone, 
“collaterally” or otherwise. 

Respondents' third point allegedly "foreclosed" is the 
scope of rulemaking authority given to tne Commission, by 
Congress, in Section 43 (46 U.S.C. §841a). This is not really 
an "issue" at all; as we explained in our Opening Brief, it 
is simply the stage-setting, the context (fright or wrong) in which 
the Court approaches the Pei Thus the Court could "fore- 
close" this point and still afford full review on all of the 
substantive issues raised. We ask, howeva@r, that the Court not 
do so -=- since departure from a faulty base is far more likely 
to lead to a faulty result. 


And the fact is that the Court's current interpre- 


tation of the Section 43 grant is wrong. There are no two ways 


about it. We cannot believe the Court will be so Commission-like 


as to follow inexorably a line of clear factual error, simply for 


107 Additionally, it was not briefed or argued at all, in the 
Pacific Coast European Conference appeal. Coming for the 
first time in the Court's decision itself, the matter was 
raised for the first and only time, by either party, ina 
petition for rehearing, which was denied without further 
argument or opinion. 


» 
« 


the Supreme Court [Reso. 


extreme. Je cannot believe 


2 


Se 


neral 


we believe, pevit 
substantially No good purpose 
therefore, by a repetition petitioners' 


arguments here. 


> even worse. to leave ne error “as i 
EnoLeS stating tnat tn vill not argue tne matter, 

f the very next page, he very next section of their 
oriet [Resp. Ingen 5 fea ZeaLI PS. ve pondents explicitly urge the 
Court's further reliance on an erpetuation of the erroneous 
interpretation! | 


pees) 


Note that the respondents do not in any fashion 


vinagy 


themselves to petitioners’ arguments on General 


ne rhetorical third "Question Presented" dy 


As th 
would seem to infer. 
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BEST COPY AVAILABLE 
from the original bound volume 


Commission's assertion, 
& repeated in this Court, 
self-policing is simply not true. 


© hnonor without a policeman, or, 


? 


~ 


lines may perhaps de an active probdien. 
tract rate system may afford more room or 
ut none of these consi 
Knowing -- 
othing about this conference's record 
wnevher any exist at all, it is nov 
this Commission ifically ‘that the conference 


for elimination of those possibly non- 


e 
than some dozen times, in the three pages 


The respondents themselves concede, for example, that petitioners’ 
outside competition is negligible to the point of non-existence 
r.j pd. 26]; petitioners' have no contract rate system; and 
membership, as compared to the reverse-direction Pacific 
European Conference, is at a comfortable ratio of less than 


One 


existent 


dat 
pe 


thing more 


surveillan 
in every hom 
Tne Comnission 


of the Congressional chan 
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PY AVAILABLE 
ginal bound volume 


Wen Formal 1 


> 


ring’ 


the most BOECEE promulgation of such p 


tne Commission 


nicnly 


the Site J 


Marine case itsel 


Membership, 


anc more expeditior 
wide-swinging Comm 
enable the private 
the Commission itse 


> American 


Commission, 334 F.2d 185, 1 


éifference ovetween these 
n of Mr. Weirda's testimony 
one aoe these -- the need 
é rability of cnange 
SS steve of Section 15 amen 


r Cc 


ro 
rder 251 (Rev.), in the Fed 
127, pp. 9579-9581 (July 1, 1 


Bee ait 


Orders /m-s 5m On) 
and 
> in fact, between the final Congressional 


L. 87-346, and the earlier version, theretofore 
| 


"recuirement”™ 


f Section 15 “provisions” on 


B. General Order 14: 
Respondents' wandering jus 
ments on “shippers'* requests and com 
or "keeping the Commission informed" 

18/ 

most marvelously a “mixed bag." 
. t- % . =e = . | 
however, they nave not dispelled the clear convi 
| 
Congress, when it talked of "shippers," meant just 
in several pvlaces in the legislative nistory Congress Was 


explicit in demonstrating that when it talked of | "shinpers”™ it 
19/ 


meant "shippers," and not "consignees." 


As to Federal Maritime Commission v. DeSnect , 36 -24 


| 
464 (2nd Cir. 1966), which the Commission cites to one aspect 


| 
of support for its claimed report-gathering powers, our Cpening 


ef evaluates the decision in detail, and need/not be repeated 


Note for but one. example the hypothetical-—uyon-hynotnetical 
"justification" recited in the last six lines of page i 
or respondents’ brief. 


aa 


legislation, the Congress expressly included 
and "consignees."™ 
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PY AVAILABLE 
ginal bound volume 


eacvance commitment to produce documents, 
tne Commission's say-so. Yet 


of an advance commitment, 


7) 


Order's 7 and 14, coupled 
’ 


summary Section 15 
simply es a matter 
as to “onerousness,” we 
or one Section 21 orde 
is still, in the overall picture, 
nancially as well as psychologically, 
reports, from now on in perpetuity. 
provisions of the Shipping Act explicitly 


the Commission information-gathering powers -- 


the subpoena-power Section 27. In Federal Maritime 


Anglo-Canadian Shipping Company, 335 F.2d 255 

); the Ninth Circuit refused to permit the Commission 
"Gerive"™ still a third, from "implications" of the remaining 
ions of the Act. As "reports" are the heart and soul of 


General Orders 7 and 14, the same result should be reached 


In that Anglo-Canadian case, the Ninth Circuit carefull 


Pes 6a 


BEST COF 
from the orig 


refrained from holding that the discovery Rule 
necessarily be a bad thing, from the standpoint 
Act administration -- indeed, suggested 
matter, de quite good. Nevertheless, it held the Rule 
"inconsistent with the agency's general 
powers uncer the st atutory framework un 
which it functions, and [is] therefore | 
invalid." 335 F.2d at 259. 
The same reasoning applies, and snould be applied % 


Court, here. 


4, 


The International Imolications 


Respondents end where petitioners expressly degin; 
| 


; 


hence it is virtually impossidle to find any relevance at ail 

in this portion of respondents’ answering brief. | Petitioners 

expressly stated that they would not question, in this proceeding, 
| 

the matter of Shipping Act/Federal Maritime Commission juris- 


Giction over the basic conference agreement [0.51, 


respondents, however, discuss nothing else. reskin ners urged 


| 

(and still urge) the Court to examine not simply the legi 
| 
| 


of "regulation" of petitioners' activities (which by the 


foregoing they had conceded), but the legitimacy of these 


varticular regulations, against the international backdrop. 
just short of twenty pages of careful ee petitioners 
examined these regulations, in that context; respond ents, however, 


come down to specifics not at ali. 
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inal bound volume 


Respondents' argument is the same tired old refrain, 


invoked every time some private party has the temerity to invoke 


th afforded right of judicial review against this 


Vee ane 


sigence," "thwarting of the Commission's 
20/ 
[Resp. Br., p. 8], nd the 


xemption" [Resp. Br., p- 24], the last 
- > 2 


1/ 


arently carries with it, in the Commission's mind, 


3) 


an automatic disqualification to complain of anything the 


Commission may choose to do. 


pviously petitioners are -- to some degree, in some 


lace, in some respects, in some fashion -— subject to the 
Commission's jurisdiction. We have never argued, and 
ervainly not here, that the "precious exemption" from the 


srust lews' is given "with no strings attached," as the 


respondents fatuously assert [Resp. Br., p..24]. The question 


is, What strings? Respondents have refused to join 
this focused narrower issue. And since petitioners have 
expressly conceéed, for purposes of this appeal, the jurisdiction 
of Section 15 over their basic agreement, there is no reason to 
answer respondents’ many pages belaboring that threshold point. 


One point of correction, however, ought to be made. 


Respondents purport to call us to task for stating that "adverse 


20 The Federal Maritime Commission is the only entity we know 
woleh thus claims to be above the rule of law to which the 
rest of us mortals are subject, being "thwarted" when asked 


so answer for its deeds. 


As though Commission, in its grace, rather than the statute, 
providecé that exemption. 
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before tne 
22/ 
Unitecé States will extend its jurisdiction to activities 
| 


effect" on United States interests must be shown, 


conducted abroad, by non-resident non-citizens off the 


States -- the case here. Respondents state, erroneously, 
a "careful reading" will show that the root Alcoa case 
"nownere suggest[ed] that an adverse effect is requirec, nor 
is the point even mentioned." [Resp. Br., p- 25]! A more startling 
pronouncement is hard to imagine! Alcoa not only "m 
but far more than "suggested," such a requirement, in 
| 
passage which respondents quote {Resp. Br., p.- 22] -- aobreviatediy. 
Indeed, the very next four words, which respondents convenienti 


excised, supply the "suggestion" they "could not) 


with those last four words returned, the passage’! 
| 
| 
"Tajny state may impose liabilities, even 
r' con 
s 


persons not within its allegiance, for|c 
outside its borders that has consequence 
its borders which the state reprenends|.. . - 
Unitea States v. Aluminum Co. of America, 146 F.2¢ 
at 433. 


The point is, of course, largely academic -- whether 
United States jurisdiction extends to reach "reprenensidle (or, 


adverse) effects," or simply "effects" of any sort. For as 


previously stated, the Commission conceded that "actual operations” 


22/ Note, not basic conference agreements. These, concerning 
specifically the fixing of rates for carriage of goods to the 
United States, may well be considered, in conjunction with 
the deep-seated United States aversion to rate-fixins, of an 
by themselves to constitute "consequences . . . wnich che 
state reprenends." Perhaps that is the Anchor Line case, anc 
justification for Section 15 applicability there. But as 
shown at length in our Opening Brief, it is not this case, where 
the activities concerned are a far, far step from rate-fixing, 
ana where the jurisdiction over the basic agreement is not at 


issue. 


Gnited States v. Aluminum Co. of America, 148 F.2d 416 (2nd 
Cir. 1945). 


| 
=f - 

| 

| 


were of no concern to it, in reaching the vhree orders of 
Gisapproval challenged [J.A. 65]. 
remainder of petitioners' argument on the 
aspects stands uncon roverted. We urge the 


Court's close consideration of it. 
Conclusion 


Petitioners have raised, at the outset of their 


them. None of these six points have been dispelled by anything 


the respondents nave said. On each of the six bases the dis- 


approval orcers were, are, and remain invalid. 
The orders entered in F.M.C. Docket 66-35 were in 
excess of lawful authority, and should be reversed. 
Respectfully submitted, 
GRAHAM JAMES & ROLPH 
Leonard G. James 
Robert L. Harmon 


F. Conger Fawcett 
. Jonn P. Meade 


By lib Le 
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Attorneys for Petitioners 


Dated: July 28, 1967 


mit aeghis 28th day of July, 1967. 


CERTIFICATE OF SERVICE 


STATE OF CALIFORNIA ) 


) ss. 
CITY AND COUNTY OF SAN FRANCISCO ) 


F. CONGER FAWCETT, being first duly sw 


and says as follows: 

That he is one of the attorneys for. th| 
in the within action, and that he is not a party, 
action; that he has, this 28th day of July, 1967 
of the foregoing Reply Brief for Petitioners, up 


following-named persons, representing the only o 


orn, deposes 


e petitioners 
| 
| 


to said 
> served a copy 
| 


on the 


ther parties 


to the action, by mailing a copy to each of them, first class 


air mail, postage fully prepaid, addressed as fo 
| 


Donald F. Turner, Esq. 
Assistant Attorney General 
Irwin A. Seibel, Esq. 
Milton J. Grossman, Esq. 
Attorneys 

Department of Justice 
Washington, D.C. 20530 


James L. Pimpe 
General Counse 
Robert N. Katz 
Solicitor 
Walter H. Mayo 
Attorney 

Federal Marit 
1321 H Street 
Washington, D. 


Executed at San Francisco, California, 


of July, 1967. 


Subscribed and sworn to before me 


D. VIRGINIA ARNER 


llows: 


III, Esq. 


ime Commission 


N.W. 


IC. 20573 


this 28th day 


NOTARY PUBLIC - CALIFORNIA 
CITY AND COUNTY OF 
SAN FRANCISCO 


My Commission Expires Oct, 12, 2870 


JOINT APPENDIX 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,022 


OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT 
CONFERENCE, and its Member Lines, 


Petitioners, 
Vv. 


UNITED STATES OF AMERICA and the FEDERAL 
MARITIME COMMISSION, 


Respondents. 


| STI 


On Petition for Review of an Order of the 
Federal Maritime Commission 


JOINT APPENDIX 


Order to Show Cause, dated June 6, 1966, 10 pages, 
ll-page Attachment. 


Respondents Memorandum of Law, dated September 7, 
1966, 29 pages. 


Reply Memorandum of Hearing Counsel, dated 
October 3, 1966, 8 pages. [Cert. of service 
omitted] 


Report of the Commission, dated March 28, 1967, 
13 pages. 


Order, dated March 28, 1967, 2 pages. 
Motion to Stay the Effective Date of the 


Commission's Disapproval Order, Served March 
28, 1967, dated May 25, 1967, 2 pages. 


Enlargement of Time for Compliance, dated May 26, 
1967, 1 page. : 


General Order 7 
General Order 9 
General Order 14 


Petition for Review plus Appendix A [Cert. of 
Service and Appendices B and C omitted] 


Order of Stay 


Certification of the Record by the Federal 
Maritime Commission 


77-80 
81-92 
93-103 


104-126 
127-128 


129-130 


FEDERAL MARITIME eS | 
3 = 79 / y 


DOCKET NO. - 


ADMISSION, WEINDRAWAL AND EXPULSION. SULY-POMCING 
| 


REPORTS. SHIPPERS' REQUESTS AND COMPLAINTS. 


OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT CONFERENCE 


ORDER TO SHOW CAUSE | 


Agreement 93, originally approved June 14, 1927, between |the member lines 


of the Outward Continental North Pacific Freight Conference , covers the trade 
from Scandinavian, Baltic, German, Dutch, Belgian and French Atlantic ports to 
all Pacific Coast ports north of the United States - Mexican border, and to the 


Hawaiian Islands with transhipment at Los Angeles Harbor and/or San Francisco. 


Section 15 of the Shirping Act, 1916, reads in pertinent part, as follows: 
"The Commission sheli disapprove any such agreement, after 
notice and hearing;~on a finding of inadequate policing of 
the obligations under it...” >) 

Zh wt 

pa General Order 7 (46 CER 528) was adopted to implement section 15, as amended 


¢ 


by Public Law 87-346, 75 Stat. 763-4, effective October 3, 1961. The Order pro- 


vides in pertinent part, as follows: 


"g 528.1 Scope and Purpose. 


.--The Coumission shall disapprove an agreemcnt thereunder if, 
after notice, and hearing, it finds inadequate policing of 

the obligetions of the agreement. This amendment makes it 
necessary that provision for seif-policing be included _in 

certain section 15 agreements and that the Commission be informed 
of the manner in which such provision is being carried out. The 
requirements set forth below are to aid the Commission in deter- 
mining the existence and adequacy of self-policing|systems, in 
accordance with the statutory objective. 


= 


"8 528.2 General Requirements, section 15 agreements. 


Conference agreements and other rate-fixing agreements between 
common carriers by water in the foreign and domestic off-shore 
commerce of the United States, whetner or not previously 
approved, shall contain a provision describing the method or 
system used by the parties in policing the obligations wnder 

the agreement, including the procedure for handling complaints 
and the functions ani authority of every person having respon- 
sibility for administering the system. In the case of agreements 
previously approved under section 15 which do not meet these 
requirements, the parties snall file for approval an amendment which 
complies witn the requirements... 


"8 508.3 Reporting requirements. 


Twice each year, once during the month of January and once during 
the month of July, there shall be filed with the Commission by 
the conferences and carriers subject to these rules, or by any 
person to whom they have delegated the self-policing authority, 

a report showing the nature of each complaint received during 

the preceding six-month period; the action taken on the complaint 
or on the volition of any person responsible for policing; and 
with respect to violations found, the nature thereof and the 
penalty or other sanction imposed. The names of the parties 
involved in complaints or in action taken on the volition of the 
person responsible for pelicing may be omitted from these reports.” 


The basic agreement, as approved by the U.S. Shipping Board on June 14 > 1927, 
does not contain a self-policing provision which conforms to the requirements out- 


lined in section 528.2 atove. 


Qn November 24, 1964, a form letter (attachment 1) was addressed to all those 


Conferences and rate-fixing agreements, including the subject Conference, which 
bad not filed self-policing reports due in July, 1964, covering the period from 
January through June, 1964, pursuant to the requirements of section 528.3 of 
General Order 7. No report was filed in response to our letter. 
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By letter of February 16, 1965 (Attachment 2) the attention of the Conference 
was called to the first unfiled report due in July, 1964, and to the second unfiled 
report due in January, 1965. Again our letter was ignored land no reports were 


filed. 


On April 29, 1965, a letter (Attachment 3) was addressed to the subject Con- 
” i 


ference in which modification of the agreement was requested to conform with the 

requirements of General Order 7. No reply has been received to this letter and no 

action has been taken on this matter by the Conference. 
Section 15 of the Shipping Act, 1916, provides, in pertinent part, as follows: 


"No such agreement shall be approved, nor shall continued approval 
be permitted...in respect to any conference agreement, which fails 
to provide reasonable and equal terms and conditions for admission 
and readmission to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may withdraw from 
membership upon reasonable notice without penalty for such 
withdrawel." : 


General Order 9 was adopted to implement section 2 of Public Law 87-346, 
effective October 3, 1961. It provides as follows: 
"g 503.1 Statement of Policy 


"(a)..eno conference agreement shall be approved, nor shall continued 
approval be permitted for any agreement, which fails to provide 
reasonable and equal terms and conditions for admission and re- 
admission to conference membership of cther qualified carriers in 
the trade, or fails to provide that any member may withdraw from 
membership upon reasonable notice without penalty for such with- 
drawal. 


"(b) It is the responsibility of the Federal Maritime Commission 
under the Shipping Act, 1916, to determine that all conference 


agreemerts contain reasonebt=: and eq.:. torms and conditions for 
admissicn ani readmissivn to cout-r-n.2 membership of qualified 
carriers according to the requirements set forth in paragraph (a 
of this section. 


"B 523.2 | Provisions of Conference agreements. 


In effectuation of the policy set forth in 8 523.1, conference 
agreements, whether in effect on October 3, 1961, or initiated 
after that date, shail contain provisions substantially as follows: 


"(a) Any common carrier by water which has been regularly 

engaged as a common carrier in the trade covered by this 

agreement, or who furnishes evidence of ability and intention 

in good faith to institute and maintain such a common carrier 
service between ports within the scope of this agreement, and 

who evidences an ability and intention in good faith to abide 

by all the terms and conditions of this agreement, may hereafter 
become a party to this agreement by affixing its signature thereto. 


"Note: he abcve provision will not preclude the conference from 
imposing legitimate conditions on membership, including but not 
necessarily linived to, the payment of an admission fee, payment 
of any outstandirg financial obligations arising from prior 
membership, oz the posting of a security bond or deposit. 

All suck conditions mist be made expressed terms of the conference 
agreement, filed with and approved by the Commission pursuant to 
section 15 of the Shipping Act, 1916. 


"(b) Every application for membership shall be acted upon promptly. 


"(c} No carrier which has complied with the conditions set forth 
in paragrazi (a) of this section shall te denied admission or 
readmission to membership. 


"(a) Prompt notice of admission to membership shall be furnished 
to the Federal Maritime Commissicn and no admission shall be 
effective prior to the postmark date of such notice. 


"(e) Advice of any denial of admission to membership, together 
with a statement of the reasons therefor, shall be furnished 
promptly to the Federal Maritime Commission. 
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"(2) Any party my witnéraw from the Conference without penaity 
by giving at least 30 days' written nobice of intention to 
withdraw to the conference; Provided, however, |that action taken 
by the conference to compel the payment of outstanding financial 
obligations by the resigning member shall not be construed as a 
penalty for withdrawal. 

| 
"(g) Notice of withdrawal of any party shall be furnished promptly 
to the Federal Maritime Commission. 


i 
"(h) No party may be expelled against its will from this Conference 
except for failure to maintain a common carriet service between 

\the ports within the scope of this agreement (said failure to be 
determined according to the minimm sailing requirements set forth 
in this agreement) or for failure to abide by all the terms and 
conditions of this agreement. 


"(1) No expulsion shail become effective until a detailed statement 
setting forth the reason or reasons therefor has been furnished the 
expelled member and 4 copy of such notification submitted to the 

Federal Maritime Commission." 


On November 5, 1964, the Commission dispatched a letter to the Conference 


Secretary (Attachment 4), advising the Conference of the jrequirement of section 


523.10 of General Order 9 that ail existing Conference agreements be modified to 
comply with General Order 9 and filed with the Commission by July 20, 1964. In 
his response thereto, dated December 16, 1961, (Attachment 5), the Conference 
Secretary stated that the terms of the Commission's General Order had been con- 
pared with the terms of the agreement » and that no substantial difference between 
the two with respect to admission, withdrawal and expulsion of Conference members 


could be found. 


The Conference Seerctary was advised by leticr of April 29. 1965 (Attachment 
3) , of the specific changes required in Articles 2 and 3 of Agreement 93, as 
amended, to effect compliance with General Order g. No response has been received 
to this letter, and no action has been taken in this matter by the Conference. 

The approved agreement of the members of the Outward Continental North 
Pacific Freight Conference does not comport with the statutory requirements of 
section 15 of the Shipping Act, 1916, and the requirements of General Order 9 in 
the following respects: : 


(a) “Just and reasonable cause” is not adequate criteria for 
denial of admission to membersnip and does not meet 
the requirements of Ger-ral Order 9 (Section 523.2(c)). 
e 


There is no provision for expulsiom for failure to abide : : 
by all the terms and conditions of the agreement (Section 523.2(n)). 


The agreement fails to provide that no expulsion shall become 
effective until « detailed statement setting forth the reason 
or reasons therefor has been furnished the expelled member 
and a copy of such notification submitted to the Commission 
(Section 523.2(i)). i 


Section 15 of the Shipping Act, 1916, also provides, in pertinent part, that: 


+ 
"The Commission shall disapprove any such agreement, after 
notice and hearing, on a finding...of failure or refusal to 
adopt and maintain reasonable procedures for promptiy and 
fairly hearing and considering shippers' requests and complaints." 


General Order ue was adopted to implement section 2 of Public Lew 87-316, 


effective October 3, 1961. The General Order -- ~>3--ten +7 


. provided. “ nerti- 
t 


“nert-part as follews: 


BEST CO! 
from the ori 


"8 527.3 Filing of Proce-tyees. 
Within sixty days from tne e7foctive dat= of this part » each 
rate-making group operatin: indcr an approved section 15 
agreement shall file with the Comission a statement outlining 
in ‘complete detail its procefurss for the disposition of shippers‘ 
requests and complaints. In Janvary of cach year jthereafter, 
each of the above shall file a report covering aly changes made 
in these procedures during the past year, and, in [the event 

the procedures have continued unchanged, the report shall 

so state. 2/ | 


"8 527.4 Reports. 


| 

By January 31, April 30, July 31 and October 31 of each year, 

each conference and each other body with rate-fixing authority 
under an approved agreement shall file with the Commission a 
report covering all shippers’ requests and complaints received 
during the preceding calendar quarter or pending at the beginning 
of such calendar quarter. The first such report shall be filed 
by October 31, 1965. AL such reports shall include the following 
information for each request or complaint: | 


{e) Date request or complaint was received. ; 
>) Identity of the person or firm submitting the request or 
.. complaint. ~ ; | ° 
Nature of request or complaint, i.e., rave reduction, rate 
establishment. classification, overcharge. undercharge, 
measurement, etc. 
If final action was taken, date and nature thereor. 
Tf final action was nct taken, an identification of the 
S request or complaint as “pending”. | 
(£) If denied, the: reason. . 


"g 507.5 Resident Representative. 


Conferences and other rate-making groups domiciled outside the 

United States snall designate a resident representative in the 

United States with whom shippers situated in the United States 

may lodge their requests and complaints. The resident representa- 
\ tive shall maintain for a period of two years a complete record 


1/ The concluding sentence cf this stctica wee deleted effective 


May 21, 1966. 


>Y AVAILABLE 
inal bound volume 
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of requests ara complaints filed with ¢.'m by shippers and consignees 
situated in the United States and its territories. Corferences and 
other rate-making groups subject to this section may satisfy the 
reporting requirements of 8 527.4 by reporting those requests and 
complaints filed with the resident agent appointed pursuant to the 
provisions of this section. Appointment of the resident representa- 
tive shail be made by September 9, 1965. 


"8 527.6 Tariff Provisicn 

Tariff issued ty or on behalf of conferences and other rate-making 
groups shall contein full instructions as to where and by what 
method shippers may file their requests and complaints, together 
with a sample of the rate request form, if one is used, or, in 
lieu thereof, a statement as to what supporting information is 
considered necessary for processing the request or complaint 
through conference channels. Appropriate tariff provisions shall 
te accomplished within 90 days from the effective date of these 
rules oe of 

On June 9, 1965, all conferences and rate-making agreements were mailed a 
copy of Gereral Order 1h which became effective July 9, 1965. ‘This Conference has 
made no effort to comply with the requirements of General Order 14. No response 
was received to our letter of January 7, 1966 (Attachment 6) advising the Confer- 
ence Secretary of the failure of the Conference to so comply. 

The issues raised herein do not involve any disputed issues of fact which 
necessitate an evidentiary hearing and require a prompt determination by tke Con- 
mission. 

NOW THEREFORE, pursuant to. sections 15 and 22 of the Shipping Act, 1916, 

TT IS ORDERED, that the Oxtward Continental North Pacific Freight Conference 
and the member lines thereof show cause why Agreement 93, as amended, should not 
2/ Effective May 21, 1966, the following sentence was adiea to this section: “Ail 

changes made 2n such instracticrs stall be pubiisnea in said tariffs, supple- 


ments thereto, or reissues treres!, in acecrierct vith eo Aartts filing 
requirements cf section 26(b) cf ths Scippinz se%, I.” 8 


BEST COI 
from the ori 


~9- | 


be disapproved by the Commission pursuant to section 15 of the Shipping Act, 1916, 
because of the Conference's failure to comply with the requirements of section 15 
of the Shipping Act, 1916, and the Conference's failure to soy with the Com- 
mission's General Order 7, issued July 30, 1963, the Commission's General Order 9, 
issued April 21, 1964, and the Commission's General Order 14, issued June 8, 1965. 
This proceeding shall be limited to the submission of affidavits and memoranda 


and oral argument. The affidavits of fact and memoranda of} law shall be filed by 
| 


| 1966, replies thereto 


shall be filed by Hearing Counsel and interveners, if any, mo later than close of 


besir’: faly 25, >» 1966. An original and 15 copies of affidavits of fact, 


memoranda of law, and replies to be filed with the Secretary, Federal Maritime 


Commission, Washington, D.C. 20573. Copies of any papers fiiled with the Secretary 
| 
| 


should also be served upon all parties hereto. Oral argument will be heard at 


a date and time to be announced. 


IT IS FURTHER ORDERED, that the Outward Continental North Pacific Freight 
Conference and its member lines as indicated in Attachment - , are hereby made 
respondents in this proceeding. | 

IT IS FURTHER ORDERED, that this Order be published es the Federal Register 


and a copy of such order be served upon each respondent. 
| 


>Y AVAILABLE 
inal bound volume 
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Persons other than respondents and Hearing Counsel who desire to become a 


party to this proceeding shall file a petition for leave to intervene in accord- 


ance with Rule 5(1) [46 CFR 8 502.727 of the Commission's Rules of Practice and 


Procedure no later than close of business witty = » 1966, with copy to 
Respondent Conference. 


By the Commission 


2. Assistant 
.. Secretary 


ATTAC SS 2 


ee EEO Al7=-9-1/93232 
Wo 6% dee 


‘ ATR mare 


Mr. C. J. Xording, Secretary 

Outward Continental North Pacific 
Treicht Conference 

Karel Doornanlaan 8 

Katwijk Aan Zee, Holland 


Dear Nr. Kording: 


Subject: Reporting Requirements of General Order 7 


Your attention is invited to Part 528.3 of the Commission's General 
Order 7, published in the Federal Register of August 23, 1963, pre- 
seribing reporting requirements on self-policing systems for confer- 
ence agreements and other rate-fixing agreements, which provides: 


"Twice each year, once during the month of January and once 
during the month of July, there shall be filed with the Com- 
mission by the conferences and carriers subject to these 
rules, or by any person to whom they have delegated tne self- 
policing authority, a report showing the nature of each com- 
plaint received during the preceding six-month period; the 
action taken on the complaint or on the volition of any per- 
son responsible for policing; and with respect to violations 
found, the nature thereof and the penalty or other sanction 
imposed. The names of the parties involved in the complaints 
or in action taken on the volition of the person responsible 
for policing may be omitted from these reports." 


Amendment 1 to General Order 7, of September 16, 1963, added the 
following sentence to Part 528.3: 


“The first report due under this section shall be filed 
during the month of July, 1964." 


A review of the Commission's records indicates that you have not filed 
such a report. In the event no complaints were received Guring the 
period January 1 through June 30, 1964, or that no actions were taken 
on complaints pending as of January 1, 1964, a report so stating should 


~ 


be filed with the Commission. On the other hand it may be that the 
report was not filed through oversight. 


In either event we would appreciate advice at your earliest conven- 
ience. If the report was not filed through oversight, the report, 
in the form required by the General Order, shoulc be sent to the 
Commission within 30 days of receipt of this letter. 


Managing Director 


ATTACHMENT 2 
| FESB 2 6 1935 


N17-9-2,/93232 


hima HAT 


Me. C. J. nording, Secratary 

Qutvera Continental North Pacific - 
Freignt Conference 

Karel Dooxaanlaan & 

Katuijk Aan Zoo, Holland 


Dear Mx. Kording: 


Reference is made to cur lctter of November 2h, 1964, a copy 

o2 which is enclosed, directing your attention to the reporting 

requirements of General Order 7 (26 CFR 523) on cclf-policing 

systens for conference agreements and other rate-fixing 

ooxrecucats. . 

fhe. first report, covering the yoriod January 1 thrown June! 30, 

19S4, has not been receive? Trou you. As stated in cur m 

vious letter, in the event no cauplaints were received during 

the period January 1 through June 320, 1954, or that no actions 

were taken on complaints pending as of January 1, 1964, a 

mogative report would be required. | 

Sate Mest report must bo submittce promptly, as the second 

semort covering the period trom July througa Decexber, 1954 

is elready overdue. It was required to de Midd in January, 
3955 mursuant to Gensral Order 7. You are advised that ons 

reports covering the entire calendar year 1964 nay te submitted, 

if this will expedite subaission of these overdue reports. 

. | 


| 
Sincersly yours 5 
William Levenstein 
Willion Leveastein, Chie? 


Division of er Agreencnts 
_ Buresz of Fore: Regulation 


A1T-9-1/93232 


If. C. J. Nording, Sceretar 

Cutvard Continental North Pacific 
Sroisht Conference 

Karel Doom=aniaan 3 

Katwijk Aan Zee, Holland 


Dear 3. Kordins: 


Ve refer to your letter of December 16, 1661, in response to our 
inouiry of Kovenbor 5, 166% rerarding compliianee with the admission, 
witherowel oné expulsion requizeuents of General Order 9 (16 CER 523). 
You state the Conference mexbers coulaé find no substantial difference 
betwoon the terms of your agreement and the provisions of General 
Order 9. 


In our review of Ameoment 93, as omenécd, we find that Articles 2 
an@ 3 thereo? do not compi; with the requironents of Sections 523.2(c), 
(u) ana (4) of said Generel Order in the following respects: 


feticle 2 


Sections 523.2(n) and (i) of General Order 9 set forth the requirenents 
of the Comission with respect to expulsion. In order that the agrec- 

nent will conform substantially to these mequirements, we suggest 

he insertion between the second and third sentences of paragraph 2 of 

Article 2 of the following nroviso: 


"No party may be expelled against its will from this conference 
except for failure to maintain a common carricr s wviee Setucen 
the ports within the scope of this agreement (said foilms + 
be deterttinea according to the minfmz sailing requircmcats 

set forth herein) or for Zatlure to abide by all the terms and 
conditions of this agreencnt." 


In addition, a finnl peragraph skould be adGed to Article 2 to read, 
as follows: 


"No expulsion shall become effective until a Gcotelicd statonons 
setting forth the reason or reasons therolor has toon furnished . 
the expelled member and a copy of such notification suonitted 

to the Govermmental Agoncy charged with the administratioa of 
Section 15 of the Shipping Act, 1926, as azended.” 


Artlele 5 


ene 523-2(c) of said Geneval Order 9 provides thet no carricr 

wich meets the nenbershinp requirsments of Seevicn 523.2{2) ecnoll be 
ar admission to merbersiip. The reference to ' 
eause" as eriteria for the desi dal of menbership choulé be Gclotcd 
froa Article 3, and the parese “to carriers meeting 
ments" substituted in lieu thereor. 


| 
| 
oase modifications woulé bring Agreement No. 93, as| a gmended, into 
conformity with General Order re 


| 

3 a review of your agreoment reveals that Articles & entitled 

Penalty” and 13 entitled en are not in conformity with the 
self-policing requirenents of gbe Comiission's Gener ral Orae> 7 
Q:G CER 528). Section 525.2 oe provides thet conference agzoe= 
ments between common carriers by water in the foreign commerce of 
United States, whether or not previously approved, shall convain a 
provision descriiing the mov: oa Or System uscd by the TOLeL Coy at 
policing their obligations wider the agzeonont, including tht pro- 


“9 


eedure for handling comploints and the functions and authority oF 
every person having responsibility for aauinis toring the cystan. 


Copies of General Oréers 7 ané 9 are enclosed onal ses TA TLON. 
Te is pointed out +% moditication of Azrooment to conform wits 


Tanct and reasonable 


1@ above rcequire- 


Goneral Orders 7 and 9 shoulé hove been Siled wita the Comsisaton not 


later than January 15, 196), and July 20, 15 Soh, respectively. A 


prozerly exccuted amendment, conforming to ‘he reaniirements specifics. 


22s 


outlined nbove, should be submitted to the Comission as soon as poc@- 


sible. Your prompt attention to this matter would be appreciated. 


Sincerely yours, 


ein 
op NO | 
wae | 
Willian Levenstein, Chier 
Division « of Corrier Agreencats 
Bureau of Foreign Reguiation 
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ATT: TavENT 4 


FEDERAL MARITIME COMMISSION 
WASHINGTON, D.C. 20573 IN REPLY REFER TO: 


AL7=9-1,/93132 


SIR MATT, 
—— 


Mr. C. d. Xording, Sserctary 
Oetuzrd Combinental North Fecific Freight Conforence 
fared Doorrenlesn 8 

fotvis) Asn Zee, Bolland. 


Agreement No. 93 


@here is enclosed a copy of the Commission's General Order 9, 
prescribing admission, withdrawal and expulsion provisions to 
be incornorated in steamship conference agreements. Your 
attention is invited to Part 523.10 which as amended on June 23, 
15C4, provices that all existing conference agreements must be 
mocifiee to comply with General Order 9 and filed with the 
Corssission by July 20, 1.0". 


Some time has now elapsed since cxpiration of the July deadline 
and the Cormission has not yet reccived a modification to the 
subject agreement. It is possible that you have not filed a 
mocification through oversight. Cn the other hand, it may be 
tie position of the parties to this agreement that it presently 
contains all provisions required by General Order 9 and does 
not contain any provisions which would be inconsistent with 
said Ceneral Order. 


In either event we would appreciate advice at your earliest con- 
venience. If the modification was not filed through oversight, 
please indicate in your reply when we may expect to receive it. 


- . 


A. TAC.MENT § 


UTWARD CONTINENTAL NORTH PACIFIC FREIGHT CONFERENCE 


Aveaces fon varvane 
Cc. J. KOROING 
RARECL DOORMANLAAN O 
RAT WIIK AAN ZEEE 
MOLLano 
— 


° 


KATWiuK AAN zee, December 16th, 1964 


Tacarwonas 
RATWwidn * 
€0-1718) Ne. 4207 
es 


Mr. Timothy J.May 
Managing Director Acai 
Federal Maritime Commission 
1321 H.Streot N.W. 
Washington 25, D.C. 


Tecaenarme Asonaces 
PACICONFER 
RATWIIK AANM ZEE 


Re :Agreement No. 93-F.M.C.General Order io. 9 
Your ref. Al17-9- 


Dear Mr. May: 

This will acknowledge your letter of November 5 
1964, addressed to me as Secretary of the Outward Continental 
North Pacific Freight Conference. oars 


As you say, the members of thi 
not modified their Conference Agreement si 


tne Federal Maritime Commission's General Order To. 


bing ‘admission, withdrawal and expulsion pr 
corporated in steamship Conference agreemen 
furnished a copy of the Commission's Genera 
following its promulgation in the United St 
‘Sts terms with the terms of our present agr 
‘find no substantial difference between the 
‘Ito the "admission, withdrawal and expulsion 
members. Under the circumstances, no necess 
incorporating in our Conference Agreement a 
the pres 


Sincerely 
4 


f/ 


 Conrerence nave 
lee the issuance or 
9 "prescri- 
ovisicns to be in- 
ts". Upon being 

1 Order some time 
ates, we compared 
eement and could 
two with respect 

" of Conference 
ity appeared for 
ny changes to meet 


‘cribed provisions of the General Order. 


ours ,- 


C.u.Kordings 
Secretary 


\ 


{ 
\_ AR IRE 


te. C. 3. XNoréing, Ccomctary 

Qctumed Continents! North Pooifiie 
Srcictt Comierence 

Noxrel Doarmanican § 

Xotwisk Aus Zee, Holland 


Deer Ee. Forcing: 


The Coomtssion’s Comeral Order Us (46 COR 527}, initially published 
fn the Feceral Register dime 9, 2955 and subsequently enon2ad en 
duly 9, i665 end iAucuss 7, 1965, veerires that rate-mkizg giours 
encrating meer omecvcd Section 15 onrecuome cadont end mintcin 
renconcble prosedires fos wrooptly cng icivly hearing shippers’ 


ote - 4 P., 
vequests ond c= Se 


"Srtrmers® requtsts and complaints” are defined in Section 527.2 

as “ary commurication requesting ea change in terif? rates, roles or 
regeistions; the protesting of or chjccting to existing tariff? sates, 
reles o> reculations; objectiey tc rate Increases or cthe> terit? 
ehanees; en2 rrotests agcincs’ alleged erroncews Dillincss cue to on 
incorsect, fity classification, incorrect weight or meamaemcnt 
of cargo, or other implementstion cf the terifr." Routine reavests 
fer rate information, sailing schedules, space avallatility ang tio 
like exe not included in ths foregoing. 


Your Comerence bas fetled to comply with tne 2 Mey Socios 
of General Crécr Ui: : 


2 IS tes not Mled, on or before Septerber 9, 1965, a stators 
with tks! Comission outlining in detail procedhres for the 
disrosition of shinners' requests ené compinints as provic:cé 
in Section $27.3 thereof. 


Tt tas not filed a report a2 or before Cctot]er 351, 25 
covering all shippers’ reevests and complaints (end the 
Snformation requested with respect thercto) wiiich wore reeotved 
Curing the preceding calendar quarter ce ponding st sic 
verpiming of such calendar quarter as mrovided in Section 527.5 
thereof. 


18 


Yr. C. J. Kording, Sccretazy | 2 
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3. We heve not been advicsd oF the cmmoisieentd Bcd your ConZerexce 
of & residcns owcest: Soniztive ia tze United States on cor before 
Senteriher 9, 1955, as provided tn Section HTS therec?. 


Imecdiate camltance wth tis fosccecing requirments wilt Fecclués con- 
timzing violations of tke Coxiscion's oxdzt. 


IE. o 


Willica Levens hers Chte 
Division of Coreicr = nis 
ree ne Regulation 
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inal bound volume 


ATTACHMENT 7 


OUTWARD CONTINENTAL WORTH PACIFIC FREIGHT CONFERENCE 
Karel Doormanlaan 8 
Ketrlix Asm Zee, Holiani 


COMPAGNIE cENERAL TRANSATLANZQTE (French Line) 
Generel Steamship Ccrp., Li. 
One Bush Ssreet 
Sen Frercieco, California 9514 : 


FAS? ASTATIO COMPANY, INC. (The)(A/S Det Ostasiatieke Kompagri) 
465 Califcermta Street 
San Francisco, California gic 


HAMBURS AMERIKA LINIE 
Balfour, Gthrie & Cc., lsd. 
255 California Street 
San Frencisco, California 911 


NIPPON YUSEN KAISHA, IMD. (N.Y.K. Line) 
Trarsmexine Navigation Comp. 
324 California Street 
Sex Fraxcisco, California 9410% 


NORDDEUTSCHER LLOYD 
Batfowr, Gxthrie & Co., ita. 
255 California Street 
San Francisco, Califormia 94121 


N. V. NEDERLAICSCZ-AMERIKAANSCHE STOOMVAART-MAATSCHAPFIS (Zolland-Amerika Iijn) 
32% Sanseme Strees : : : 
Sex Frencisco, Califormia 94104 


OLSEN & 00., FRED (Fred Olsen Line) 
465 California Street 
San Fracelecc, California 9420% 


REDERTAKTIEROLAGET NORDSTSERWAN (Johnson Line) 
2 tre Street ; 
Sex Francisco, Califor=ia 

ROYAL MATL LINES, Lf. 
Hollan2z-Arerica Tine 


304 Sansome Street 
San Francisco, California 


BEST COF 
from the orig 


WESTFAL-LARSEN &.CO., A/S 
310 Sansome Street 
San Francisco, California 94104 


ASSOCIATS MEMBER 


AMERICAN PRESIDENT LINES, LZD. 
601 California Street 
San Francisco, Califcrnia $4108 
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BEFORE THE 
FEDERAL MARITIME COMMISSION. 


Admission, Withdrawal and Expulsion. 

Self-Policing Reports. Shippers’ 

Requests and Complaints. Outward Docket No. 
Continental North Pacific Freight 

Conference. 


TS 


RESPONDENTS MEMORANDUM OF LAW. 


I. 
Introduction. 


This matter was initiated by the Order to 
Show Cause dated June 15, 1966. Copies of the Order were 
served upon the United States representatives of the 


members of the Conference, the Outward Continental North 


Pacific Freight Conference (Agreement No. 93), and a 


copy was sent by air mail to the Conference office in 
Katwijk Aan Zee, Holland. 

The Order declares that the Conference 
4tself and the member lines also are to show cause by 
means of Affidavits, Memoranda of Law and Oral Argument, 
why the Conference agreement should not be disapproved 
for alleged failure to comply with the Commission's 


General Order No. 7, General Order No. 9 and General 


Order No. 14. 


Basically, each of the General Orders 
is said by the Commission to "implement" the terms of 
Section 15 of the Shipping Act, 1916. 

Essentially the General Orders are rules 
demanding that Conference agreements be amended to in- 
clude provisions devised by the Commission to control and 
police Conferences in matters of self-regulation, admission, 
withdrawal and expulsion of Conference members, and the 
disposition of shippers' requests and complaints. 

The Appendices attached to the Show Cause 
Order show that the members of the Conference have 
firmly believed that they have complied literally with every 


requirement of the United States Shipping Act.; Compliance 


with the statute, however, has heen swept aside by the 
Order to Show Cause, leaving only for determination the 


question of compliance with the General Orders, There- 


fore, the important question involved here is whether 
Conference members may be punished by the Complete destruct- 
ion of their Conference organization at any tame they 
fail to comply with a rule or regulation. 

If a Conference of 40 years continuous 


duration, serving a large, important import trade of the 


United States ana equally important export trades of 
thirteen European nations, can be dissolved so easily, 
without any proof of any harm to the commerce of the 
United States, or to any one else, or of any violation 
of any law of the United States, then the question arises 
whether approval of a Conference agreement is not worthless, 
resting apparently on day-to-day administrative policy 
rather than the firm foundation of the Shipping Act. 

The members of this Conference do not 
seek to avoid their statutory obligations to maintain adequate 
self-policing of their obligations under the Conference 
agreement, the subject of General Order No. 7. Neither do 
they seek to evade their statutory obligations with 
respect to membership in the Conference, the subject of 
General Order No. 9, nor shippers' requests and complaints, 
the subject of General Order No. 14. They are willing 
and able to defend their conduct under the terms of Section 
of the Shipping Act. The same statute, however, that 
4mposes obligations upon Conference members affords them 
corresponding rights, one of which is to retain approval 
of the Conference agreement unless and until it is proven, 


by competent testimony and evidence, that the agreement has 


operated in a manner prohibited by the terms of the statute. 


This proceeding forecloses all testimony and evidence. 


The proceeding is obviously designed to punish the Conference 
members for not complying with rules and regulations. As 
shown hereafter, such intended punishment is contrary to 


law. 


II. 


The Conference Agreement Cannot 

Lawfully be Disapproved For Non- 

Compliance with Administrative 
Rules. 


Repeatedly, orders of this Commission under 


Section 15 of the Shipping Act have been reversed by the 


Court of Appeals for failure of the Commission! to comply 


with the requirements of that section. It reads: 


"Section 15. That every common’ carrier 
by water, or other person subject to this Act, 
shall file immediately with the Commission a 
true copy, or, if oral, a true and com lete 
memorandum, of every agreement with another such 
carrier or other person subject to this Act, or 
modification or cancellation thereof, jto which it 
may be a party or conform in whole or in part, 
fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, 
or other special privileges or advantages; con- 
trolling, regulating, preventing, or See ene 
competition; pooling or apportioning arnings, 
losses, or traffic; allotting ports or restricting 
or otherwise regulating the number and character 
of sailings between ports; limiting or regulating 
in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner 
providing for an exclusive, preferential or co- 
operative working arrangement. The term ‘'agree- 
ment! in this section includes understandings, 
conferences, and other arrangements. | 


"The Commisdon shall by order, after 
notice and hearing, disapprove, cancel or 
modify any agreement, or any modification or 
cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly 
discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or 
between exporters from the United States and 
their foreign competitors, or to operate to the 
detriment of the commerce of the United States, 
or to be contrary to the public interest, or to 
be in violation of this Act, and shall approve 
all other agreements, modifications, or cancellat- 
ions. No such agreement shall be approved, nor 
shall continued approval be permitted for any 
agreement (1) between carriers not members of the 
same conference or conferences of carriers serving 
different trades that would otherwise be naturally 
competitive, unless in the case of agreements 
between conferences, each conference, retains the 
right of independent action, or (2) in respect to 
any conference agreement, which fails to provide 
reasonable and equal terms and conditions for 
admission and readmission to conference member- 
ship of other qualified carriers in the trade, or 
fails to provide that any member may withdraw 
from membership upon reasonable notice without 
penalty for such withdrawal. 


"Me Commission shall disapprove any 
such agreement, after notice and hearing, on a finding 
of inadequate policing of the obligations under 
it, or of failure or refusal to adopt and maintain 
reasonable procedures for promptly and fairly 
hearing and considering shippers' requests and 
complaints." 


It may be, as the Commission alleges in the order-to-show 
cause against these Conference members, that they have not 
complied with General Orders Nos. 7, 9 and 14. It is, 
however, abundantly clear that the Commission has not 


complied with the terms of Section 15. That section does 


not give the Commission authority to disapprov 
agreement, or any other agreement, without, as 
of Appeals has said, a specific finding, 


", . . as a fact that the agreement op 


in one of the four ways set out in the 
Aktiebolaget Svenska v. F. M.C., 351F(2 


The four ways set out in the se 


ea Conference 


the Court 


Section." 
756 
& Gulf/ 


ection do 


not include non-compliance with a regulation said to be 


intended to "implement" Section 15. Perhaps this explains 


the Commission's reason for refusing to admit 
into the record in this proceeding, trying to 
as a matter of law a question which the Appeal 
said is solely a question of "fact". 

The Commission has recently dec 


"  . . we must, in consonance with our 


responsibilities under the Sa ae Ac 
define the law consistently." 


the facts 


decide solely 


| 
5 Court has 


lared: 


ts 


Manifestly, the Commission does not intend to define the 


law consistently in this case, for on the very 


See Final Report, dated August 22, 1966, in 
Investigation of WINAC Trade. 


same question, 


Docket 916 - 


¢ 


the Commission said in 1963 that non-compliance with a 


general order does not constitute a violation of Section 


"of course, the failure to apprise 

the Commission of the minimum rates where the 

fixing of such rates was within the authority 

of the members under the conference agreements, 

does not of itself render the action unlawful 

under section 15. In view of this and of what 

has been said above, our conclusion is that 

respondents did not violate that section. They 

clearly did, however, violate General Order 83 

and its predecessor, General Order 128." 

Unapproved Section 15 Agreements - Gulf/United 

Ki ist Conference, ¢ = C. 530, 540-541 (1963), 

final Report. 
If, as the Commission said in 1963, violation of a general 
order is not the equivalent of violating Section 15, then 
4t is not a "consistent" definition of the law in 1966 
to declare the opposite. It seems quite apparent, therefore, 
that the refusal of the Commission in this case to hear 
the facts so that a finding can be made 


"J. as a fact that the agreement operates 
in one of the four ways set out in the 
section "(15), 


means that this peremptory show-cause proceeding is not a 


hearing in the administration of Section 15 but an arbitrary 


enforcement proceeding designed to enforce the Commission's 
General Orders in a manner prohibited by the Administrative 
Procedure Act. Section 9 of that Act provides expressly: 
"No sanction shall be imposed or sub~ 
stantive rule or order be 4gsued except within 


the jurisdiction delegated to sthe agency and as 
authorized by law." 


The Commission is fully aware that its 
rules are not enforceable as evidenced by the Commission's 
| 
own legislative recommendation to the Congress|in its 


annual report for the Fiscal Year Ended June 30, 1962: 


" 


Section 43 of the Shipping Act should be 
amended to include a civil penalty for) the vio- 
lation of a Commission rule or regulation, and 
the Commission should be given authority to 
assess and mitigate the amount of penalty. In 
addition, section 29 of the Act should; be amended 
to include suits to enforce Commission | i'rules and 


regulations. | 


" 


The Commission believes that Rees 
for violation of its rules and regulations are 
provided for in the Merchant Marine Act of 1936 
(Secs. 204 and 806(d)). However, it is felt 
that specific language should be included in 
the Shipping Act itself to remove any doubt as 
to the penalty for violation of rules and regu- 
lations of the Commission. It is to be noted 
that most regulatory Statutes contain “panes 
specific provisions." 


The Supreme Court long ago held that the 
penalty for monecompitence with an administrative rule can 
be only that specifically prescribed in the statute which 
creates the offense; and where the statute does not provide 
a specific penalty, there is none. D.R. Wilder Mfg. Co. v. 


Corn Products Refining Co., 236 U.S. 165. 
The whole purport and tenor of this case 


is that of an enforcement, disciplinary proceeding. The 
| 
Commission is not investigating a violation of jthe Shipping 


| 
Act, as it is authorized to do by Section 22. It is seeking 
| 


29 


to enforce its General Orders by threatening to dissolve 
2 


the Conference if compliance is not forthcoming. This 
purpose was first made clear when the General Orders were 
initially promulgated. For example, the Commission's 
announcement of General Order No. 7 declared: 
. An agreement which does not contain 
the procedure for self-policing which has been 
adopted by the parties is an ingomplete agree- 
ment within the meaning of section 15. Con- 
versely, it would seem to be obvious that if 


the parties make no provision for self-policing, 
they are ignoring the statute. In either case, 


their section 15 agreement would have to be 


disapproved unless the situation were corrected.” 
(emphasis Supplied). 


Likewise, in announcing General Order No. 9, 
the Commission issued another threat, saying the weapon of 
disapproval would be summarily used against any Conference 
failing to comply with the General Order. Specifically, 
the Commission declared: 

Bs | We have and will exercise the authority 
to disapprove every agreement submitted to us 
which does not contain reasonable expulsion 
provisions, as well as reasonable conditions 
for admission and withdrawal." 

In so declaring its intent, the Commission 


was not referring to "reasonable provisions” at all, but to 


e 
the provisions which it then prescribed,as the only accept- 


able provisions. 


Inconsistently, the Commission had earlier 


defined the provision of Section 15 allegedly "implemented" 


by General Order No. 9 in exactly the opposite manner. 


In the case entitled "Agreement Between Conferences - 
Membership Provisions," 8 F.M.C. 170, the Commission said: 


! 


The determination that a particular 
condition of membership is reasonable or un- 
reasonable is necessarily a factual one a Fem il 

In the instant proceeding, the show-cause-order precludes 

admission of any facts relating to the reasonableness of 


Respondents! terms for the admission, readmission, with- 


drawal and expulsion of Conference members. The unconcealed 


purpose of the show-cause-order is to disapprove the 
Conference agreement whether the particular conditions are 
reasonable or unreasonable. In such a procesdince the 
facts would of course serve only to impede the Commission's 
purpose to punish and discipline the lines for daring to 
defy the Commission's General Order. 
Moreover, in the above cited case, the 
Commission said that the: 


hy 


- « e - reasonable and ae provisions of 
Section 15 (enacted in 1961) constitute 
legislative recognition of the prior admin- 
istrative policy of 'open conference’ 
membership." 


There could hardly be a more inconsistent definition of 
the law than the Commission's allegation in the instant 
case that the terms of Respondents' Conference agreement, 
previously approved in accordance with the "prior adminis- 


trative policy," has suddenly become illegal as a matter 


of law under the 1961 amendment which only codified the 
prior "policy". 

Finally, we come to General Order No. 14, 
and we find that the Commission's customary threat of 
disapproval is not there, i.e. it is not expressly stated, 
but it is too clearly inferred by constant repetition to 


require another expressed statement. This proceeding 


itself, and others like it, amply prove the Commission's 


intent to use the threat of disapproval of Conference 
agreements as an illegal sanction to compel compliance 
with General Orders. It cannot be otherwise, for once 

a Conference agreement has been disapproved and the Con- 
ference organization thereby dissolved, compliance by 

that Conference becomes impossible. Hence, actual disapproval 
cannot secure compliance with the General Orders. It is, 
therefore, only the threat of disapproval that constitutes 
the "sanction". As we have shown above, Section 9 of the 
Administrative Procedure Act makes the use of any penalty 
illegal unless expressly authorized by law. There is no 
such authority for the Commission's threatened use of 


the penalty of disapproval to enforce General Orders. 


Ii. 


The General Orders Exceed and Modify 
Section 15 and Are Unenforceable By 


Any Means. 

If - contrary to law - the Commission 
were authorized to enforce its rules and regulations by 
dissolving Conferences and destroying those who |do not 
obey, the Commission still could not enforce General Orders 
7, 9 and 14, Each is invalid for reasons thoroughly 
explained in briefs filed in behalf of these respondents 
in the original "Proposed Rule-Making" proceedings, 
Dockets 986, 981 and 1156. Since those arguments fell 


upon deaf ears in the rule-making proceedings, we shall 


| 
not repeat them here, but incorporate them in toto by 


| 
reference, for record purposes. 


In addition, the Commission's attention 
is directed to the nature of respondents' business, with 
particular reference to the very recent decision of the 
Commission in Docket 916 - Investigation of WINAC, decided 
August 22, 1966. There, the Commission has aetermined that 
the United States Shipping Act extends to persons abroad 
so as to govern their conduct outside the United States 
and wholly within the territorial jurisdiction of other 


sovereign nations. In this proceeding, the Commission's 


purpose is to enforce the General Orders abroad, and 
in the face of different and contrary laws abroad which 
are deemed by other nations controlling within their 
own borders. Surely the United States Government would 


take a rather, dim view of any attempt by the governments 


of European nations to require a Conference "domiciled" 


in the United States to appoint representatives in each 
European country to keep records of shippers' requests 
and complaints for their "constant surveillance". 

Docket 916 involved alleged rebates and 
agreements to pay commissions to freight forwarders in 
Genoa, Leghorn, Naples and other Italian cities. The 
Commission decided that rebating in Italy violates the 
United States Shipping Act; Similarly that agreements 
to pay commissions in Italy violate the United States 
law unless the Commission approves them. The Commission 
reached its startling conclusion despite admitting that 
such conduct is legal and customary in Italy. In other 
words, the Commission has arrogated to itself the in- 
credible power to alter the laws and customs of a friendly 
foreign nation. 

| The theory upon which the Commission 
rested its construction of the Shipping Act in Docket 916 


to apply abroad is a theory that has been tried by 


other United States regulatory bureaus before and uniformly 


rejected by American courts as plainly repugnant to both 
International and American Constitutional Law. | 
The Commission's theory of the oii 
territorial force of the United States Shipping! Act is 
simply that (1) the foreign commerce of the United States 
begins or ends in other countries; (2) the United States 
Shipping Act applies to rebates and agreements in United 
States foreign commerce; (3) therefore, ipso facto, 
rebating in Italy is illegal and contracts carried out in 
Italy are illegal unless, of course, they have been approved 
by the Commission. Thereupon, as though to settle the 
matter for all time, the Commission declared: 
" . . there can at this late date be no 


serious question as to the 'extra-territorial' 
application of the Shipping Act", 


| 

citing four federal court decisions, none of which involved 

conduct abroad and, therefore, none supports the Commission's 

claim to global supremacy. 
Of course, there are "serious questions as 

to the extra-territorial application of the Shipping Act." 

The Commission's assertion of extra-territorial jurisdiction 


based upon a false, often-repudiated theory of istatutory 
| 


construction, settles nothing. On the contrary, the Com- 


mission has provoked many serious questions and invited, 


with seeming deliberation, massive international discord 
and retaliation. Opposition from abroad to the Com- 
mission's interference in the local, domestic economy 
of other nations has been growing ever since the Commission 
conceived its global scheme and will doubtless increase 
as the Commission pursues further its unique doctrine of 
extra-territoriality announced in Docket 916. 
The Commission's legal concept of the 

Shipping Act's application abroad is a theory that the 
Act literally covers all rebates and all agreements; 
therefore, none are excepted. This theory was rejected 
in: 

Lauritzen v. Larsen, 345 U.S. 571; (1953); 

Ex Parte Blain, L.R. 12, Cl.Div. 522; 


American Banana Co. v. United Fruit Co., 


eNe 3 


Sandberg v. McDonald, 248 U.S. 185 (1918); 
Foley Bros. v. Filardo, 336 U.S. 281 (1949); 
McCulloch v. Marineros, 372 U.S. 10; 


Empresa Hondurena De Vapores v. McLeod, 
300 F(2) cee (ed.Cir. 1962), 372 U.S.10. 


In the last cited case, the lower Court said of 


theory : 


Literally the words cover the case. 
Yet the Board would hardly insist that the 
words apply to everything within their literal 
reach; we have not heard it suggested that the 
Board considers its power to extend to the 
stevedores who load Empresa's ships in| Honduras 
although they are engaged in ‘commerce! | quite 
as much as the seamen who man them. Neither 
do we suppose the Board would think it could 
direct an election among miners employed by a 
wholly owned subsidiary of an American company 
abroad, even though the ore was shipped to the 
United States and American employees of; the 
parent were objecting to what they regarded as 
unfair wage competition arising from lack of 
effective organization among the foreign miners, 
although again the words literally apply. Words 
are not thus stretched to their literal bounds 
ecause statutes rela ° ternationa 
matters are construe accordance with inter- 
national usage.” JOO F(e) at ost [Emphasis 
ppiied Jj. 


In Docket 916, the Commission ignored such 


landmark, controlling decisions as those cited above and 


stretched the words of the statute to "their literal bounds", 


saying > 


Respondents are all common carriers by 
water in foreign commerce within the meaning of 
the Act, and there is no question that: the 
agreements in issue are of the kind covered by 
section 15, i.e. agreements fixing or regulating 
transportation rates or fares and regulating, 
preventing, or destroying competition our 
foreign commerce. These facts having been 
established, nothing more is needed and the 
failure to file such agreements results in a 
violation of section 15. For in requ 


the filing and approval of such agreements as 
a condition precedent to their lawfulness, 
Congress itself has determined that the agree- 
ments by their very nature have an ‘effect' on 
our foreign commerce. The precise nature and 
degree of that effect is irrelevant to any 
determination as to the applicability of the 
filing requirements of section 15." 


In construing the words of Section 15 
literally instead of reasonably, the Commission ignored the 
warning of both the Supreme Court and the Court of Appeais 
in the Emprese case that, 


" 


. . in dealing with international commerce 
we cannot be unmindful of the necessity for 
mutual forbearance if retaliations are to be 
avoided; nor should we forget that any contact 
which we hold sufficient to warrant applicat- 
ion of our laws to a foreign transaction will 
logically be as strong a warrant for a foreign 
country to ea its law to an American 
transaction," 345 U.S. at 582, 73 S.Ct. at 928. 
The Commission's unsupported statement 
that “Congress itself has determined that the agreements 
by their very nature have an 'effect' on our foreign 
commerce" is plainly false. The legislative history of 
Section 15 is'one of the longest, most comprehensive and 
thorough Congressional records on any piece of federal 
legislation ever enacted. No subject was ever more 
thoroughly investigated by both Houses of Congress. There 
is not one word in the entire legislative record that 
supports the absurd proposition attributed to Congress 


by the Commission in the above quotation. The truth is 


that Congress did not concern itself with conduct 

abroad either in the enactment of Section 15 or any 

other section of the Shipping Act, and the evidence of 

this is overwhelmingly and readily discernible) throughout 

the legislative history of the Act. 
The intent of the Alexander Committee to 

limit the Shipping Act of 1916 to conduct in the United 


States is summarized in the Report of the Committee, 


Volume 4, at pages 415-421. In its summary, the Alexander 


Committee referred only to discrimination and other 
abuses against American (not foreign) exporters and 
importers, and only to contracts and agreements directly 
with and affecting American exporters and importers. 

When, in 1935, amendments to the Shipping 
Act to give it extra-territorial application were proposed 
by the Department of Justice and the present Commission's 
predecessor, the Shipping Board Bureau, they were rejected 
by Congress. H.R. 7521, sec. 701(2), 74th Cong. , lst Sess. 
(1935). [See Hearings before Merchant Marine & Fisheries 
Committee on H.R. 7521 page 1151]. Again in 1961, the 
Federal Maritime Board and the equally global-minded 
Department of Justice tried to inject extra-territorial 
regulation in the amendments to the Shipping Act which 


became P.L. 87-346. Again such attempts were rejected, 


the Senate Commerce Committee saying in its report: 


" 


Your Committee has been @onstantly aware of 
the fact that further unilateral attempts by 
this Government to regulate the details of commer- 
cial ‘transactions of shippers and carriers which 
take place and are documented abroad, are ely 
o have two major deleterious effects and negli- 
ible counterbalanc enefits. irst, they 
are likely to create further resentment among 
our foreign friends and, as a consequence, to 
cause reactions ranging from passive loss of 
confidence to active retaliation in foreign ports. 
In the process, they might well force foreign 
lines out of conferences, thereby destroying 
conferences and placing the high-cost American 
operator, even if subsidized, as a serious if 
not impossible competitive disadvantage. Second, 
and perhaps equally serious, to the extent such 
extraterritorial regulation cannot be as effect- 
ively enforced against foreign flag lines as 
against their competitors, our American lines, 
we would be working at serious cross-purposes 
with fundamental precepts of national maritime 
policy. 
ui In this connection, note that on August 3, 
1961; the Department of State informed this 
committee that five important maritime nations - 
Belgium, Italy, Japan, the Netherlands, and the 
United Kingdom - have notified it that they will 
not permit their nationals to comply with requests 
for production of documents located outside the 
United States. Denmark, Finland, Federal Republic 
of Germany, Norway and Sweden, through the State 
Department, have also made it plain that they 
reserve the right to restrict document production. 
us And so, at the outset of the complex 
question whether, and if so under what limitations, 


Congress should allow commission-approved 
conferences to enter into approved dual rate 
contracts, your committee recognized that there 
were serious jurisdictional limits upon this 
Government's power to police the details of any 
scheme of regulation broadly extra-territorial 
in scope. Accordingly, we have sought to in- 
crease and strengthen safeguards of the public 
interest which may be effectively and) equally 
enforced by the Federal Maritime Commission. 


But we refuse to impose upon the Commission 
certain new extra-territorial regulat respon- 
Ss 

Senate Report 560, pp.3-4. 


Thus, in the light of the written record 
showing clearly and conclusively that Congress, like the 
Supreme Court, evidenced a decent respect for the views 
of other nations upon the extra-territorial application 
of the Shipping Act, and rejected all proposals toward 
that end, it is surprising to find the Maritime Commission 
rejecting the views of other governments and applying the 
Act abroad throughout its entire literal breadth. It is 
especially surprising that the Commission should substitute 
its own policy for Congressional policy and then attribute 
the determination to the Congress. 

Te decision in Docket 916 rests upon 
another erroneous interpretation of controlling federal 


court decisions upon the extra-territorial application 


of United States statutes based upon the Commerce clause 


of the federal Constitution. The Commission says in the 
2 


paragraph quoted above from the decision in Docket 916, 
that once any conduct abroad is determined to have an 
"effect on our foreign commerce", then, 


w 


The precise nature and degree of that 
effect is irrelevant to any determination as 
to the applicability of the filing requirements 
of Section 15." 
The correct legal doctrine, controlling administration of 
the Shipping Act and all other United States statutes, is 
exactly contrary to the Commission's statement of the law. 
Whenever an "effect on our foreign commerce" is determined, 
then the precise nature and degree of that effect must be 
determined before any United States statute may be given 
extra-territorial force. 

This subject was Seer explored and 
explained by'the Court in the recent Empresa case cited 
above and again in U.S. v. Aluminum Co. of America, 148 F(2) 
416. The Court in the Alcoa case rejected extra-territorial 
¢ 


The decision in Docket 916 is cited herein at length 
because of its obvious influence upon the ultimate 
decision in this case involving, as it does,a similar 
extra-territorial application of the Shipping Act. 


application of the United States anti-trust laws, 
| 


saying: 


t 


| 
We should not impute to Congress an 
intent to punish all whom its courts can catch, 
for conduct which has no consequences) within 
the United States . . . On the other hand, it 
is settled law... that any state may impose 
liabilities, even upon persons not within its 
allegiance, for conduct outside its borders 
that has consequences within its borders which 
the state reprehends; and these liabilities 
other states will ordinarily recognize... 
Almost any limitation of the supply of goods 
in Europe, for example, or in South America, 
may have repercussions in the United States 

if there is trade between the two. Yet when 
one considers the international complications 
likely to arise from an effort in this country 
to treat such agreements as unlawful, it is 
safe to assume that Congress certainly did not 
intend the Act to cover them." at 443, 


The proper legal test, therefore, is whether 


an "effect" of conduct abroad on United States commerce 


occurs (1) within the borders of the United States and 


(2) such effect is "reprehended" by the United States. 


In past decisions, the federal, Courts 
have held that contracts abroad which had the|effect of 
limiting the supply of bananas shipped to the| United States 
by restricting competition for the production) abroad of 
bananas for export to the United States were not subject 


to United States anti-trust laws. American Banana Co. v. 


| 
United Fruit Co. (Supra). 


. 
. 


In U. S. v. Freeman, 239 U.S. 117, the 
Court dealt with a federal statute forbidding anyone 


Ww 


. « to ship or caused to be shipped from 
one state, .. . to any other state, ....- 
or from any foreign country into any 
staterooms 
any package containing intoxicating liquor unless plainly 
so marked. The Court held that the statute could not 
apply to the act of delivering goods abroad to a carrier 
for shipment’ to the United States regardless of the public 


policy in the United States and the effect upon the American 


public. The Court held that when the act of delivering 


cargo to a carrier takes place abroad, ‘the laws of the 
United States have no application. ‘ 

The Empresa case (supra.) involved an 
attempt of the National Labor Relations Board to order 
an election among seamen on a foreign-flag vessel. It 
was admitted that the use of Honduran seamen on a vessel 
engaged in United States foreign commerce adversely affected 
that commerce. The statute expressly applied to foreign- 
flag vessels as well as American-flag vessels. It was 
admitted that the literal language of the Labor Act 
applied to all contracts with all seamen on all vessels 
engaged in the foreign commerce of the United States. 
Nevertheless, the Supreme Court refused to interpret the 


United States statute to apply to a foreign vessel which, 


the Court said, constituted part of the soil of a foreign 
country, and the United States could not apply outside 
the United States a statute passed to protect U.S. interests. 


The principle of the Empresa case cannot 


be distinguished from the instant proceeding. There, as 


here, there was opposition from other nations. | The 


Supreme Court said: 


Petitioners say that the language of 

the Act may be read literally as including 
foreign-flag vessels within its coverage. 

But, as in Benz, they have been unable! to point 
to any specific language in the Act itself or 

in its extensive legislative history that 
reflects such a congressional intent. | Indeed, 
the opposite is true as we found in Benz,... ." 
372 U.S. 19. 


In Docket 916, the Commission refused to 


Ww 


consider diplomatic protests from the Government of Italy 
where the transactions occurred; refused to consider 
whether Congress intended to control conduct abroad; and 
refused to consider the "considerable disturbance not only 
in the field of maritime law but in our international re- 
lations as well." These are all matters present in the 
instant proceeding which the Supreme Court has said 

must be considered before any United States statute will 

be given extra-territorial effect. The Commission, however, 


concerns itself only with determining whether jacts and 


e 


agreements are within the literal wording of the Shipping 
Act, nothing further being considered. -"Administrative expertise" 
certainly contemplates something more than the rudimentory 
function of reading words and interpreting them literally. 

In the instant proceeding, there is not 
even the dignity of a federal statute involved but merely 
a series of administrative rules. Nevertheless, the 
General Orders - 7, 9 and 14 - cause far more direct and 
serious interference in the affairs of other nations than the 
statutes before the Supreme Court in the Empresa, Alcoa and 
American Banana cases. There can be no effect at all 
‘within the borders of the United States" from non-compliance 
abroad with any of the General Orders, and, at any rate 
the show-cause order forecloses all evidence upon which 
to determine whether any such effect exists. 

Before plunging ahead in this abbreviated 
" Show-Cause"! proceeding to dissolve a Conference of 40 years 


endurance that has served the export commerce of eleven 


European nations as well as the import SEES of the 


United States, the Commission should ccnsider the important 
matters and consequences which the Supreme Court has con- 
sidered in every case involving the application of a United 


States statute to conduct abroad. If the Commission would 


devote itself to the "important questions in See slay 


as the Court of Appeals admonished it to do, 3 instead 

of merely reading the words of its own rules and regulations, 
it should become clear that the destruction of a major 
Conference is not within the authority or intent of the 
Shipping Act as a penalty for disobedience to a rule 


or regulation. 


IV. 
Conclusion. 
The announced purpose of this show-cause 
proceeding is to dissolve the Outward Continental North 
Pacific Freight Conference. The declared intent in the 
order is to exclude all testimony and evidence upon the 
specific standards of Section 15 that govern every order 


disapproving any previously approved agreement. The dvious 


lo-Canadian Shippi Co.,et al. v. Federal Maritime 
| 
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objective of the proceeding, therefore, is to dissolve 


the Conference solely for non-compliance with General 


Orders 7, ie 14, and to do so as expeditiously as 


possible. — 

It has been the practice of this Commission, 
before approving an agreement, to hold lengthy, exhaustive 
and exhausting hearings in which the world is publicly 
invited to participate, and every conceivable feature 
is thoroughly explored. The approval of a single amend- 
ment to a Conference agreement can take years with 
testimony and evidence, briefs and reply briefs, an 
initial decision, exceptions, more briefs, oral argument 
and finally a decision. If all of this is proper and 
necessary in order to approve an agreement, it cannot be 
swept aside when the question of disapproval is raised 


under the same statutory provision. 


It is noteworthy that the Commission has delegated to 

a single employee authority to approve amendments to 
reements filed in compliance with General Orders 7, 9, 

14 ete., ete. The brevity of this "hearing" suggests that 

the employee may ultimately wield the power to disapprove 

and dissélve a Conference that does not comply with the 

same General Orders. 


Finally, we submit, the complete 
dissolution of a Conference - here, a Conference of 40 
years continuous existence - is hardly an appropriate 
way to enforce a rule from a purely practical, as well 
as legal standpoint. The dissolution of a Coherence for 
mere failure to agree to file reports "once in the month 
of January and once in the month of July", or|for failure 
to set up an agent in the United States to keep records 
for the Maritime Commission, is tantamount to| dissolving 
General Motors Corporation if it fails to file its 
income tax return. If the Commission can punish a Con- 
ference by dissolving it for non-compliance with rules, 
then why are individual lines not subject to the same 
punishment? 
If the penalty for non-compliance with 
all administrative rules and regulations were! dissolution, 
there would soon be no one left for the administrative 
agencies to regulate. 
It 1s axiomatic that the punishment for 


any violation of law "should fit the crime". |The complete 


destruction of this Conference as punishment for its 


non-compliance with the regulations seems a little out 


of proportion to the gravity of the offense. 


Accordingly, for reasons shown herein, 
the Outward Continental North Pacific Freight Conference 
should not be dissolved by disapproval of the Conference 
Agreement. If there is any question of the Conference's 
compliance with Section 15, then a hearing should be held 
to determine the true facts as required by that Section 
of the Act. (If the Commission's purpose is solely to 
enforce its rules, then enforcement proceeding may be 
initiated by ‘the Commission in a proper way under 


Section 29. 


Respectfully submitted, 


GRAHAM JAMES & ROLPH 
Leonard G. James 


F. Conger Fawcett 


ve 


Attorneys for Outward, 
North Pacific Freight Conference. 


Dated at San Francisco, California, this Fraay ot db kin, 


1966. 


BEFORE THE FEDERAL MARITIME COMMIS 


ADMISSION, WITHDRAWL AND EXPULSION. SELF-_ 


POLICING REPORTS. SHIPPERS' REQUESTS AND ; DOCKET 


COMPLAINTS. OUTWARD CONTINENTAL NORTH 
PACIFIC FREIGHT CONFERENCE 


| 
REPLY MEMORANDUM OF HEARING COUNSEL 


Respondents in their Memorandum of Law list 


SION 


two issues: (1) 


whether or not conference agreements may be lawfully disapproved for 


non-compliance with administrative rules, and (2) whether or not General 


Orders 7, 9, and 14 are valid promulgations pursuant to statutory authority. 


In this reply we will comment upon each of these. 


| 
It is significant that respondents do not contest the apparent 


fact that they have not complied with the cited General Orders. Indeed, 


respondents even offer a timid admission that "it may 


have not so complied (Resp. Memorandum p. 5). Hence, 


| 

be" that they 
| 
‘hereafter, we will 


assume non-compliance with the cited rules and discuss only the effect of 


such action. 


Non-Compliance With Valid General Orders Can Result in Disapproval 


of Conference Agreements 


Respondents' basic argument in their Memorandum of Law is that 


"The Conference Agreement cannot be disapproved for non-compliance with 


administrative rules.” Frankly we do not believe this even to be in issue. 


The ordering paragraph of the Order To Show Cause, pp 


8, 9, states: 


"IT IS ORDERED, that the Outward Continental North Pacific 

Freight Conference and the member lines thereof show cause why 

Agreement 93, as amended, should not be disapproved by the_ 

Commigsion pursuant to section 15 of the Shipping Act, 19lo, 

because of the Conference's failure to comply with the require- 

ments of section 15 of the Shipping Act, 1916, and the Conference's 
failure to comply with the Commission's General Order 7, issued 

July 30, 1963, the Commission's General Order, issued April 21, 

1964, and the Commission's General Order 14, issued June 8, 1965." 

Respondents’ argument that their conference agreement is being 
subject to cancellation for failure to comply with the Commission's 
General Orders may have been based upon a constrained reading of the 
above paragraph. (This would initially require ignoring that the above 
paragraph also mentions failure to comply with the statute as a basis for 
disapproval). 

However, when read in proper context of the full Order and of the 
cited General Orders, it is obvious that respondents’ agreement is not 
being subjected to disapproval for the non-compliance with administrative 
rules, per se, but for non-compliance with section 15 of the Shipping 
Act and/or for operation contrary to the public interest, as set forth in 
section 15. The ultimate issue therefore is whether or not respondents’ 
agreement should be disapproved because of failure to comply with section 
15 requirements' and/or because it operates contrary to the public interest. 

The more immediate issue, however, and that of which the cited 


paragraph above! takes note, is whether or not the subject agreement and the 


operation of the conference under it, comply with the cited General Orders. 


Any findings relating to the statutory grounds for disapproval stand or fall 
in this proceeding upon findings relating to compliance with the cited 
General Orders. This is so because the Commission 4 ae found, 

and so noted in the Order to Show Cause, that these General Orders interpret 


‘and explain the statutory provision, and that compliance with the statute 


is not possitle except as there is compliance with the; General Orders. 

Respondents’ argument here is simply @ repetition of arguments 
already rejected by the Commission. 

In Admission To Conference aoe eee Coast European 

| 

Conference, FMC Docket No. 65-28, - FMC -, 18 January 1966, the respondent 
conference there argued that it was unlawful to withdraw approval of the 
conference agreement for failure to comply with General Order No. 9. 
The Commission rejected that argument, and ordered the disapproval of the 
agreement, subject to failure to amend, for non-compliance with the 


requirements of section 15. They further held that inasmuch as General 
| 


Order No. 9 is a valid promulgation of rules interpreting and explaining 
the statutory terms contained in section 15, non-compliance with that 
| 
General Order constitutes non-compliance with the statute and accordingly is 
a@ proper ground for disapproval of a conference erent In their 
| 
Denial of Petition for Reopening, dated 22 March 1965), pp. 3, +, the Commis- 


sion made this point most emphatically: 


| 

| 
"In our report we went to great lengths to clearly show that 
General Order No. 9 was ‘necessary to carry out the provisions 


we ne en ee ee es 


of the [Shipping/ Act and was intended to effectively insure 

that the Congressional intent behind the ‘reasonable and equal' 
provision /of section 15/7 was realized.’ No more need here be 
said about the validity of General Order No. 9. In our report 
and order on this proceeding we found that respondents’ agree- 
ment failed to meet the requirements of General Order No. 9. 
Therefore, since General Order No. 9 was, as we took care to 
point out, in explanation and effectuation of the 'reasonable and 
equal’ provision of section 15, we found that the agreement 
failed to meet the requirements of section 15. Nothing more 

was required, certainly not a further finding of detriment to 
commerce or one of the other alternative grounds for disapproval 
of a conference agreement. Section 15 could not be more specific 
when it states 'nor shall continued approval be permitted for 

any agreement . . . which fails to provide reasonable and 

equal terms and conditions for admission and readmission to 
conference membership . . ..' We found that respondents' 
agreement did not so provide.” 


That which the Commission stated in Docket 65-28 with respect 
to failure to comply with General Order No. 9 has equal application with 
respect to the failure to comply with the cited portions of General 
Orders 7 and 14. 

General Order 7, as the Order to Show Cause makes clear, was 
adopted to implement that part of section 15 which requires conferences 
to police their own obligations under their agreement and makes their 
failure to do so cause for disapproval of that agreement. General Order 
T, sec 528.2 sets forth the requirement that conference agreements describe 
the method or system which the parties themselves have devised to police 


their agreement. This perforce requires that such a procedure or system 


shall be in effect at all times ready for use. i/ 


1/ The filing of such procedure or system is required by the filing provi- 
sions of section 15. See General Order 7, Part 528. 


the 


General Order 14, as the Show Cause Order {ndicaves, was adopted 
to implement that part of section 15 which requires that conferences 
adop. ard maintain reasonable procedures for promptly and fairly hearing 
and considering shippers' requests and complaints. Section 527-5 of that 
Order requires that the procedures shippers are to pursue in registering 
a request or complaint be indicated in the carriers’ |tariffs. 

The promulgation by the Commission of these requirements in the 
form of General Orders constitute their determination that a procedure to 
police conference obligations, a representative on whom requests and 
complaints may be served, and a publicized procedure for shippers to follow 
in submitting their requests or complaints are mimimim essential require- 
ments imposed by section 15. Failure to comply with these General Orders 
constitutes conclusive evidence that the minimum essentials of the statutory 
requirements of neater 15 are not being met; failuré to comply with 
these General Orders necessarily results in failure to comply with the 


statutory requirements. 
Respondents argue in effect that this noe eres agency is 

powerless to make general findings and conclusions of fact which translate 

the general statutory requirements into specific eeuirenente under the 


| - 
circumstances existing today in the Maritime industry. Even more disruptive 


| 
to proper and wise regulation, respondents argue that even if such a finding 


were possible, the Commission is powerless to adopt a general rule that 


would eliminate the offensive conduct by any and alljregulated carriers. 


Respondents plump for an evidentiary hearing for every conference affected, 


-5- 


and no penalties of any kind attached to their maintaining obviously 


offensive conduct up to the t.me the final unappealable order is issued. 
For example, under respondents' contention, it would be impossible 
for the Commission after lengthy study to conclude that a shippers’ 
complaint procedure cannot conceivably be reasonable in terms of the 
statutory mandate if there is not an available conference representative 
reasonably convenient upon whom complaints can be filed. And respondents 
would require this Commission to offer to every conference in turn 
an opportunity to avail itself of a time-consuming evidentiary hearing 
before the Commission could direct an order, which was self-evident at all 
times, that a conference must provide such a representative before their 
agreement can be approvable under the Act. 
Respondents espoused crippling procedure is in defiance of 


reason, contrary to law and precedents, and has been firmly rejected by 


the Commission. See Admission to Conference Membership--Pacific Coast 
European Conference, supra, pp 7,8. 

In addition to those General Order provisions of which the above 
cited are representative which explain or interpret statutory provisions, 


there is a second category of General Order provisions broadly described as 


reporting requirements. In Admission to Conference Membership-- Pacific 
Coast European Conference, supra, the Commission stated at p. 7: 


"Yet other provisions [ot Gneral Order J are designed to 

insure that all actions taken with regard to admissions, with- 
drawals and expulsions are promptly reported to the Commission so 
that we may insure that the requirements of section 15 are 

met (the reporting requirements of sections 523.2(d),(g),(i)." 


Lx 
-60- 


Both General Orders 7 and 14 likewise contain reporting requiremenvs. 
Geaeral Order 7, section 528.3 and General Order 14, section 527.4 contain 
requirements for conference reports relating respectively to complaints 
| 

of violations and to shipper requests and complaints.| General Orders 7 
and 9 require that these reporting requirements be incorporated into the 
filed conference agreement. On the other hand, Generkl Order 14 imposes 
a reporting requirement without directing that it be fincorporated in the 
agreements themselves. Most if not all of these reporting requirements 
were first imposed at the time the General Orders were adopted. 

General Order 14 elucidates more fully the 
reporting requirement: 

"g527-1 ... (b) The Commission deems iv to [be its responsibility 
to see to it that rate-making groups operating under approved 
section 15 agreements have adopted and are maintaining the 
reasonable procedures referred to in paragraph (a) of this 
section. This necessitates continuing observation of the 
manner in which such procedures are implemented.” 

Based upon this statutory mandate, the Commission is not without 
authority to declare that conferences and carriers operating under section 
| 
15 agreements which for any reason do not furnish certain required 


information are of necessity operating “contrary to the public interest” 


and warrant disapproval under section 15 standards. |Congress has made it 


abundantly clear that anti-competitive combinations are desirable only 
| 


so long as they are properly regulated. Agreements ¢annot be regulated, 
and the court mandated findings cannot even be made, |without certain 


basic information which only the conferences or carriers can furnish. 


Investigation of Passenger Steamship Conferences, FMC Docket No. 873, 
-T- 


dated 20 July 1966, memo at 9-11; Mediterranean Pools Investigation, 


FMC Docket No. 1212, dated 19 January 1966, memo at 31-33. 


The lawfulness of General Orders 7, 9, and 14 are not in issue:in 
this proceeding. 


Respondents attack General Orders 7, 9, and 14, as not being 
validly promulgated pursuant to statutory standards. In particular, 
respondents complain of their application outside of the United States. 
Respondents' Memorandum of law, pp 12-28. 

As respondents themselves note at pp 12 of their memorandum, all 
their reasons for claiming invalidity of these Orders was already argued 
by them in the original rule-making proceedings on these rules. They 
incorporate all of their previous arguments in toto. 

The \Commission has specifically considered and rejected each of 
respondents arguments previously in Dockets 986, 981, and 1156. 

Accordingly, Hearing Counsel will not attempt to re-assess 
those earlier arguments of respondents or of other parties concerning the 
validity of those General Orders, and will be guided by the Commission's 
previous holdings. On the other hand the Commission, as it did in Docket 
No. 65-28, may elect to re-iterate the reasons supporting those General 
Orders as further guidance to the regulated industry. 

Respectfully submitted, 


Donald J. Brunner, Chief 
Office of Hearing Counsel 


R. Stanley Harsh 
Hearing Counsel 


Washington, D.C. 
October 3, 1966 
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DOCKET NO. 66-36 


| 
ADMISSION, WITHDRAWAL AND EXPULSION. SELF-POLICING 


REPORTS. 
OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT 


Agreement No. 93 found not to comply with requirements o 


Shipping Act, 1916, and General Orders 7, 9, and 14 


Outward Continental North Pacific Freight Conference ord 
ment No. 93 to comply with General Orders 7, 9, and 
of the Shipping Act, 1916; otherwise the Commission 
proval of its basic conference agreement. 


General Orders 7, 9, and 14 are reasonable and valid pro 
pursuant to sections 15 and 43 of the Shipping Act, 
Commission is authorized to disapprove Agreement No! 
compliance therewith. 


Leonard G. James for Outward Continental North Paci 
respondent. 


SHIPPERS’ REQUESTS AND COMPLAINTS. 


| CONFERENCE 


f€ section 15 of the 


° 


ered to amend Agree- 
14, and section 15 
will withdraw ap- 


mulgations of rules 
1916, and the 
. 93 for non- 


fic Freight Conference, 


Donald: J..Brunner and Richard.S. Harsh, Hearing Counsel. 


REPORT 


BY THE COMMISSION: (Jonn Harllee. Chairman; Ashie: C. 
James V.Day and Georpe H. 


Proceedings 


Darrett, 


: alles 
Heariu, Coyesi. 


ssioners. 


By order served June 6, 1966, we directed the Outward Continental North 
| 


Pacific Freight Conference (Conference) and the member 1 
cause why Agreement No. 93, as amended, should not be di 
section 15 of the Shipping Act, 1916 (Act) because of th 
to comply with the requirements of that section and our 
and 14, 


The Conference filed its opening memorandum and 


replied. We heard oral argument. 


Facts 
The Outward Continental North Pacific Freight Confe’ 


of common carriers by water serving the trade from Scand 


ines thereof to show 
sSapproved pursuant to 
e Conference's failure 
General Orders 7, 9, 


| Hearing Counsel 


rence is an association 


inavien, Baltic, 


German, Dutch, Belgian, and French Atlantic ports to alll Pacific Coast ports 


north of the United States-Mcexican border, and to the Hawaiian Islands with 
Los Angeles Harbor and/or San Francisco. The Conference 
operates pursuant vo its basic asreement No. 93 which was originally approved 
under section 15 of the Act in 1927. Subsequent to this approval, section 15 
, - ee tg Ret) ee A 
of the Act was amended by Public Law 87-346" to provide that continued 
approval shall not be permitted for any conference agreement 


which fails to provide reasonable and equal terms and 
conditions for admission and readmission to conference 
membership of other qualified carriers in the trade, 
or fails'to provide that any member may withdraw from 
membership upon reasonable notice without penalty for 
such withdrawal. 


Public Law 87-346 further amended section 15 to provide that: 


The Commission shall disapprove any such agreement , 
after notice and hearing, on a finding of inadequate 
policing of the obligations under it, or of failure or 
refusal to adopt and maintain reasonable procedures for 
promptly and fairly hearing and considering shippers’ 
requests and complaints. 


The Commission's General Orders 7, 9, and 14 were subsequently adopted 
2 
to implement the above-mentioned requirements of section 15.2/ These General 


Orders contain rules and regulations which specifically delineate minimmn 
<——— : = = 
requirements imposed on a conference by the above-quoted provisions of section 
—___- 
——_— 


15. The rules were duly adopted by the Commission pursuant to its rulemaking 


; 3 
authority contained in section 43 of the rete! Each General Order allowed 


conferences subject to the Commission's jurisdiction a fair amount of time 
to file any amendments to their agreements or whatever was required by 
General Orders 7, 9, and 14. 
Respondent subsequently was advised by the Commission that its agreement 
~ —_—— 


did not conform with the self-policing and admission and withdrawal require- 


ments of General Orders 7 and 9. 


87th Congress, H-R. 6775, October 3, 1961. 


General Orders 7, 9, and 14 pertain respectively to self-policing, 
admission and withdrawal requirements, and shippers' requests and 
complaint procedures. 


Section 43 was also enacted by Public Law 87-346 and reads as follows: 
The Commission shall make such rules and regulations as may be necessary 
to carry out the provisions of the Act." 


Respondent was advised by letter of April 2), 1965, that its agreement was 
not in accord with the requirements of section 528.2 of General Order 7, which 
provides that conference agreements between common carriers! by water in the for- 
eign commerce of the United States, whether or not previously approved, shall 
contain a provision describing the method or system used by| the parties i 
policing their obligations under the agreement, including the procedure for 
handling complaints and the functions and authority of every person having 
responsibility for administering the system. Respondent aig nov reply to this 
notice or take any action on this matter. 

Respondent was twice reminded by letter (November 2h, 11961 and February 16, 
1965) that it had not submitted the required self-policing reports, the first 
of which was due in July 196) (Sec. 528.3). No reports were filed in response 
to these letters. 


Upon notification of the requirements of General Order} 9 (November 5, 196), 


respondent replied that it felt its agreement complied in all respects. Respond- 


ent was subsequently advised by letter of April 29, 1965, of the specific areas 


in which it was believed its agreement did nowt comply: 
| 


(a) "Just and reasonable cause" is not adequate criteria for 
~” denial of admission to membership (Sec. 523.2(¢))-. 

| 
There is no provision for expulsion for failure to abide 


a 
by all the terms and conditions of the agreement (Sec. 523.2(h)). 


The agreement fails to provide that no expulsion shall become 
effective until a detailed statement setting forth the reason 
or reasons therefor has been furnished the expelled member and a 
copy of notification submitted to the Commission (Sec. 523.2(i)). 


No response was received to this notice, and no action was taken thereon by 
respondent. 


Respondent was also advised by letter of January 7, 1966, that it had not 
complied with the requirements of General Order 1). The requirements with 


which respondent had not complied were specified: 


(a) The conference has not filed a statement with the Commission 
outlining in detail procedures for the disposition of shippers! 
requests and complaints as provided in Sec. 527.3. 


(b) The conference has not filed a report on or before October 31, 
1965, covering all shippers’ requests and complaints (and the 
information requested with respect thereto), which were received 
during the preceding calendar quarter or pending at the begin- 
ning of such calendar quarter as provided in Sec. 527.h. 


es 


(c) The conference has not advised us of the appointment of a 
resident representative in the United States on or before 
September 9, 1965, as provided in Sec. 527.5. 
No response was received to this letter. 
The Commission thereupon on June 6, 1966, issued to respondent an order 
to show cause why Agreement No. 93 as amended should not be disapproved by 
the Commission pursuant to section 15 of the Act because of respondent's 


failure to comply with section 15 and because of its failure to comply with 


General Orders 7, 9, and 14. 


DISCUSSION 

Respondent in its memorandum of law states: "It may be, as the Commission 
allegés . . . that ‘they have not complied.with General Ordérs :7, 9 and 1)!' Neverthe- 
less, respondent seeks to éstablish that we ‘can not disapprove its conference 
agreement as a result of such failure*to comply: Its argumerit congists of the 
following five points, which we will discuss in order: 

1. Section 15 does not give the Commission authority to disapprove a 
conference agreement without a specific finding as a fact that the agreement 
operates in one of the four ways set out in the section. 

2. The Commission's attempt to enforce its General Orders by threat 
of disapproval of the conference agreement is an illegal sanction in violation 
of section 9 of the Administrative Procedure Act (APA). 

3. The Commission's show cause procedure precludes the admission of any 
facts relating to the reasonableness of respondent's procedures or operations 
in these three areas, and accordingly no adverse conclusion can be reached. 

4. General Orders 7, 9, and 14 are invalid in any event and wmenforce- 
able. 

2+ General Orders 7, 9, and 14 cannot be applied extraterritorially. 

Respondent cites Aktiebologet Svenska v. F.M.C. 351 F. 24 756 (D.C. 


Cir. 1965) and U. S. Atlantic and Gulf/Australia-New’ Zealand Conference v. 


F.M.C. 36, F. 24696 (D.C. Cir. Nos. 19637, 19704, decided June 30, 1966) 


as the basis for its contention that we cannot disapprove its agreement 


without a specific finding as a fact that the agreement operates in one of 


); . 
the four ways set out in section 1). 


The above-cited cases, however, in no way concerned either the self- 
policing requirements, conference admission requirements, ox} shippers' re- 
quests and complaints procedures which are involved here. In addition to 


the four general grounds for disapproval of a conference agreement which 


/ governed in the Svenska case, section 15 specifically provides for disapproval 
aa ial | 


of conference agreement for failure of a conference to maintain adequate 

policing, reasonable procedures for hearing shippers’ complaints, and reason- 
5 

able and equal provisions governing conference weubership.-| When examining 


a conference agreement, we must first determine if these cee standards are 
met. If so, we then proceed to see if the effect of the agreement will be 
such that it "as a fact . .. operates in one of the four ways set out in 
that section by Congress." Svenska, 351 F. 2d at 766. If, |however, our 
first analysis of the agreement shows that any or all of the three require- 
ments of policing, admission procedures, and shippers' complaints are not 
met, disapproval is warranted on that basis alone and no further inquiry as 
to general effect of the agreement is necessary. 


| 
We reached the same conclusion in Admission to Conference Membershin - 


Pacific Coast European Conference, 9 F.M.C. 241 (1966), and |most emphatically 
stressed it later in our Denial of Petition for Rehearing in the same docket, 


served March 22, 1966. We stated: 


In our report and order on this proceeding we found that 

respondents' agreement failed to meet the requiret nts of 

General Order No. 9. Therefore, since General Sales No. 

9 was, as we took care to point out, in-explanation and 
_effectnation of the "reasonable and equal" provision of 

section 15, we found that the agreement failed to)meet 

the requirements of section 15. Nothing more was | required, 


4/ Section 15 reads in pertinent part: 
The Commission shall by order, after notice and hearing, disapprove, 
cancel or modify any agreement, or any modification or cancellation 
thereof, whether or not previously approved by it, that it finds 
to be unjustly discriminatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from the 
United States and their foreign competitors, or to operate to the 
detriment of the commerce of the United States, to be contrary 
to the public interest, or to be in violation of this Act. . 4 63 


5/ See p. 2, supra, for section 15 language. 


certainly not a further finding of detriment’ to commerce 
or one ofthe other alternative grounds for disapproval 
of a conference agreement. Section 15 could not be more 
specific when it states "nor shall continued approval be 
permitted ifor any agreement . . . which fails to provide 
reasonable and equal terms and conditions for agmission 
and readmission to conference membership .. . 

Respondent also seeks to establish that the Commission's attempt to 
enforce its generaliorders by threat of disapproval of the conference agree- 
ment is an illegal sanction in violation of section 9 of the APA. 

Section 9 reads that "no sanction shall be imposed or substantive 
rule or order issued except . . . as authorized by law." Respondent argues 
that we have no statutory penalty for enforcement of our general orders. 

In Admission to Conference Membership - Pacific Coast European Conference, 
supra, the respondent conference there argued that it was unlawful to withdraw 
approval of the conference agreement for failure to comply with General Order 
9. We rejected that argument and ordered the disapproval of the agreement, 
upon the failure to|amend, for noncompliance with the requirements of section 
15. We further held that, inasmuch as General Order 9 is a valid promulgation 
of rules interpreting and explaining the statutory terms contained in section 
15, noncompliance with that General Order constitutes noncompliance with the 
statute and accordingly is a proper ground for disapproval of a conference 
agreement. 

What we said in Admission to Conference Membership - Pacific Coast 
European Conference, supra, about General Order 9 has equal applicability 
to General Orders 7/and 14. These rules are also issued to explain, interpret, 


and give substance to section 15. 
ee 


Failure to meet the minimum requirements of the rules results in failure 


to abide by section'15. The sanction authorized for violation of section 15 
Le 


is also applicable to a violation of the rules which are validly issued 


pursuant to that section. Accordingly, disapproval of respondent's agreement 
for failure to comply with General Orders 7, 9, and 14 will not result in a 


sanction unauthorized by law. 


6/ ‘@mphasis supplied. 


Respondent cites Unapproved Section 15 Agreements - Gul f/United Kingdom 


Conference, 7 F.M.C. 536 (1963), for the proposition that the Commission has 


previously stated that violation of a general order is not the equivalent of 


violating section 15. We need only point out that the general order involved 
| 
in that case was not one issued to explain, interpret, or implement section 15. 
set ee —— <t 


It is not inconsistent to say that violation of such a general order need 
not be a violation of section 15. We are dealing here, however, with 
general orders adopted to explain, interpret ,, and implement section 15, and 
violation thereof results in violation or section 15. 
| 


Respondent maintains that the show cause procedure nas precluded it from 


establishing any facts which might prove that its operations in these three 


| 
areas meet the requirements of the statute. + is respondént's contention 


| 
that, although it does not comply with the general orders, it has nevertheless 


not operated in a manner inconsistent with the statute. It maintains that 


its policing has been “adequate,” that it has adopted "reasonable and equal” 
conditions for conference admission, and that its shippers" complaint procedures 


have been “reasonable.” It claims to have been precluded from showing the 


| 
same, however, by the Commission's use of the show cause procedure which 


forecloses a hearing on the subject. 


Respondent's contention would be valid were we attempting to show that 
> | = ——— 


Neeas requirements. Such is not 


en ee —— 
; SE 
General Orders 7, 9, and 14, conferences pliged to inforamthe Commission 


ee ————— 
of the procedures they have adopted in the areas of policing, conference 


admission, and shippers’ complaints. Conferences are also required to submit 
PI ei I at eae SS 


periodic reports on actions taken by them pursuant to their established procedure. 


Although we realize that compliance with these general orders does not 
| 
. | 


guarantee that a conference is operating in a fair manner, consistent with 
the statute, it does nevertheless guarantee that each conference has estab- 
lished a general framework under which the mandates of the statute can be 


carried out. We have determined that, if a conference has not satisfied us 


suitable framework, it has not taken the neces- 
sary first step toward assuring the protections outlined in the statute. 
In view of the fact that we conclude that respondent has not properly 
————_—_ 


met this initial requirement, there is no need to have a full evidentiary 


m 
a a eee ee 
hearing to determine whether respondent's actual operations meet the statutory 


recuirement. No genuine issue of fact is presented and, accordingly, there is 
no need for an evidentiary hearing. We recognized this same point very recently 
in Docket No. 66-52, In the matter of the Modification of Agreement 5700-5, in 
which case we noted language from Producers Livestock Marketing Assoc. v- U.S., 
21 F.2d 192 (10th Cir. 1957), Aff'd. 346 U.S. 282 (1958): 

. » « the Supreme Court | } poe full hearing as one 

in which ample opportuni is afforded to all parties to 

make, by evidence and Sceun nt, a showing fairly adequate 

to establish the propriety or impropriety, from the stand- 

point of justice and law of the step asked to be taken... . 

Where no genuine or material issue of fact is presenived, 

the court or administrative body may pass upon the issues 

of law after affording the parties the right of argument. . - - 

Respondent was given an opportunity to submit affidavits of fact, memo-~ 
randa of law, and to present oral argument. Nothing further is required in 
this proceeding. 

Respondent has also challenged the validity of General Orders Ts 9s 
and 1h. 

There can dé no dispute that the rules were issued pursuant to proper 
procedure. When the Commission proceeded to adopt its rules implementing the 
statutory requirements with respect to self-policing, admission of conference 
members, and shippers' complaints, a separate rulemaking proceeding was insti- 
tuted for each of the three areas. In each instance lengthy proceedings were 
held with opportunity given to interested parties to participate. These pro- 


ceedings resulted in the adoption of General Orders 7, 9, and 1. 


The gist of! respondent's challenge to the validity of the rules is that 


the Commission cannot by use of such a rule prescribe the system to be used 


by a conference in fulfilling the statutory requirements in 
Respondent feels that each conference should be allowed to 
SS Ne er —— 


=ments and the Commission should 


form of meeting the reqs: 
i 


—__. 


these three areas. 


own 


—_——$—$—$<——— 


Ste 
ats 


choose 


——___ 


jonly be concerned 


with the fairness of actual operations under whatever fOrmtof—compliance-is—— 


EE 


chosen. 


An analysis of the three general orders will show that 


respondent's fears 


on this matter are without basis, inasmuch as the general orcers Go not dictate 


any single form of compliance. 

General Order 7 pertains to self-policing and requires 
for self-policing be contained in the Conference Agreement | 
provision describing the method or system used by the party 
the obligations under the agreement; a description of the Be) 
handling complaints; and a description of the functions and 
person having responsibility for administering the system. 
required to file reports twice a year showing nature of cont 
taken, notice of violations found, and penalties imposed. 
in no way dictates what method or system of self-policing 
merely requires a description of the system and a minimum 
cerning the operation of the system to aid the Commission 


responsibility to insure adequate policing. 

As we noted in the prefatory 
to objections voiced to the possibility of requiring specif, 
visions: "Nothing in the rules specifies the particular me 
which must be used for Stepan 

General Order 9 pertains to admission, withdrawal and 
visions of conference agreements. It requires that confere 
contain provisions in substantially the form of the nine pr 
therein. These wine provisions contain standards designed 


the essential elements of qualification for admission and s 


T/ See General Order 7, 28 F.R. 9257; August 22, 1963. 


General Order 


language of General Order 


that a provision 


It recuires 2 
es in policing 
rocedures for 
authority of every 
Conferences are 
plaints, action 

> 

{ 


to de used. It 


lic types of pro- 


thod or procedure 


expulsion pro- 

mee agreements 
ovisions enumerated 
to guarantee that 


afety from expulsion 


67 


¢ 
are met. Such provisions are designed to prevent arbitrary conference action 


which would be possible under respondent's suggested provisions which allow, 
for example, denial of admission for “just and reasonable cause." General 
Order 9 does not require that the enumerated provisions be incorporated 
verbatim. It does require, however, that all the protections contained 
therein be present in some form in that which the conference adopts. Only 

if these protections are included is it possible that the terms and conditions 
for admission, etc., of a particular conference are reasonable and equal 
within the meaning of section 15. These are the minimum safeguards. The 
mere statement of these procedures in the agreement will not, however, guarantee 
reasonableness and equality of treatment. General Order 9, therefore, also 
contains reporting requirements as to actions taken under the agreement to 
enable us to determine the extent of compliance. 

In drafting this rule we were faced with objections on both ends calling 
for either greater generality or more specificity in spelling out the criteria 
for admission. We stated in the final order: 

The rule as drafted is neither extremely general nor overly 


specific, but rather it attempts to strike a balance giving 
the conferences some discretion in submitting for approval 


other conditions on admission to membership.c/ 

General Order 14 pertains to conference procedures for hearing and con- 
sidering shippers' requests and complaints. It requires that procedures 
adopted by a conference be reasonable. It defines shippers' requests and 
complaints. It requires that_conferences file with the..Commission a state- 
ment outlining ‘in complete detail their procedures for. handling shippers’ 
requests and complaints. Conferences must also file a quarterly report 
describing all ‘requests and complaints received and the nature of action 
taken. Conferences domiciled outside the United States are required to 
designate a resident representative in the United States with whom_shippers 
situated in the United States may lodge their requests and canplaints. 
General Order 14 does not specifically dictate the type of procedures to be 
adopted. It only requires that the Commission be informed of the type 


procedure used. The requirements of General Order 14 are designed to 
 ——————— 


8/ See General Order 9, 29 F-R. 5797; May 1, 1964. 


| 
enable the Commission ito determine whether such procedures are reasonable as 


required by the statute. 

As in General Orders 7 and 9, objection was made to adogtion of rigid 
requirements in formulating General Order 14, and once again 'we noted that 
we were not attempting to adopt any such rigid requirements. 
the prefatory language to General Order 14: 

Because of the many ramifications 3 se in dealing 


with these matters, we agree thay i procedures 
cannot be applied in all Cases?) 


= : : s : x . | = 
It is obvious from the preceding discussion of the three general orders 


that respondent has completely distorted the picture when it claims that these 


= - = | : - . . 
general orders limit a conference to a single method of compliance with the 
| 


statute. i 


A further aspect of respondent's attack on the validity) of the general 
orders is that conference compliance with the general orders! is no guarantee 
that the fairness required by the statute is being upheld. We are well aware 

| 
that we have no guarantee that conferences which inform us of their procedures 
and report on actions taken thereunder ha necessarily operated fairly. 
~ | 


Compliance with the general orders do guarantee, however, that conferences 


have established a general framework under-which_the mandates of the statute 


can be carried out. Also, by_use of the reporting requirements we can 
easier look at the actual operations of a particular conference. One of 


| respondent's objections here is that we cannot condemn its actions, since we 


have not observed or have not taken evidence concerning respondent's actual 
operation in these three areas. Such, however, is not necessary since 
respondent has not satisfied cur initial requirements of reporting its 
actions to — Once we receive such reports, we can decide whether to make 
further investigation to determine if a conference's operations are proper. 


In Admission to Conference Membership - Pacific Coast Buropean Conference, 


supra, we reviewed the history of the Commission's policy toward conference 
| 


9/ See General Order 14, 30 F.R. 7490, June 8, 1965. 


admissions in view of the "reasonable and equal” provisions of the statute 
and concluded that General Order 9 is in complete harmony with section 15, 
merely seeks to realize the Congressional intent belind that section, and is 
necessary to carry out the provisions of the Shipping Act. The same is true 
of General Orders 7 and 14. 

Respondent has expounded at length on the proposition that we cannot 
enforce our general orders abroad. In so doing, respondent attacks our 
decision in Docket No. 916, Investigation of WINAC, decided August 22, 1966, 
in which we determined the provisions of the Act extend to conduct abroad 
performed by persons engaged in the foreign Commerce of the United States. 
Respondent ites several cases which it says are contra our decision in 
Docket No. 916, and which should preclude us from attempting to enforce 
these general orders against respondent. 

Among the cases cited by respondent are: Empresa Hondurena De Vapores 


: v. McLeod, 300 F.i2d 222 (2d. Cir. 1962), 372 U.S. 10, and Lauritzen v. Larsen, 


: 345 U.S. 571 (1953). These two cases, however, involved a question of 


whether a statute'of the United States may be applied to regulate the internal 
activities of a foreign nation. In neither instance would the activities 
ei sought to be regulated have affected United States interests or United States 
aemercen The U.'S. District Court of New York recognized this distinction 
in U.S. v. Anchor Line Ltd., 232 F. Supp. 379 (1964) at p. 384. 

Respondent, however, would have us believe that our attempts to enforce 
these general orders upon it is an attempt to regulate activities which have 
no effect on our foreign commerce or on United States eemeeeam This simply 
is not true. 


7 
Respondent does not deny that it serves the foreign commerce of the 
United ‘States. Respondent has operated under an approved basic conference 
agreement since 1927. The-mere.fact that its conference agreement is subject 
to our jurisdiction-should-preclude it from questioning the applicability. of 
Pier Perreemten ye She activities. These general orders are designed 


to assist this Commission in carrying out its statutory duty to ensure that 


the basic protections sought to be achieved by requiring section 15 approval 


are retained. We cannot see how the activities of a conference serving the 
| 


= : en, 
United States foreign commerce can have rio-effect—o 


On the basis of the foregoing, and after analysis of respondent's agree- 


ments, we find and conclude that respondent has failed, lon the specific 


respects enumerated above, to meet the requirements of General Orders 7, 9 

and 14, and further that respondent has failed to show why Agreement No. 93, 

as amended, should not be disapproved. An appropriate order will be entered. 
By the Commission. 


(SEAL) Thomas Lisi 


Secretary) 


MARCH 28, 1967 
FEDERAL MARTTIME. COMMISSION) 


FEDERAL MARITIME COMMISSION 
DOCKET NO. 66-36 
ADMISSION, WITHDRAWAL AND EXPULSION. SELF-POLICING 


REPORTS. SHIPPERS' REQUESTS AND COMPLAINTS. 
OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT CONFERENCE 


ORDER 

This proceeding having been initiated by an Order to Show Cause issued 
by the Federal Maritime Commission upon its own notion, and the Commission 
having fully considered the matter and having this day made and entered of 
record a Report containing its findings and conclusions, which Report is 
hereby referred to and made a part hereof; 

Tr IS ORDERED, That pursuant to section 15 of the Shipping Act, 1916, 
Agreement No. 93 be disapproved, effective 60 days from the date of this 
Order, unless within that time the Outward Continental North Pacific Freight 
Conference and its member lines shall have: 

(a) amended the conference agreement to comply with the requirements 

of section 15 of the Shipping Act, 1916, and the requirements of 

the Commission's General Order 7 by inserting a provision describing 
the method or system used by the parties in policing their obligations 
under the agreement, including the procedure for handling complaints 
and the functions and authority of every person having responsibility 
for administering the system; 

submitted to this Commission a report satisfying the requirements 


of Section 528.3 of General Order 7 covering the period fram 


January 1, 1964, to January 1, 1967.. 


TIT IS FURTHER ORDERED, That pursuant to section 15 of the Shipping Act, 
1916, Agreement'No. 93 be disapproved, effective 60 days fram the date of 


this Order, unless within that time the Outward Continental North Pacific 


Freight Conference and its member lines shall have amended.|the conference 
agreement to comply with the requirements of section 15 of |the Shipping Act, 


1916, and the requirements of the Commission's General Order G-in the follow- 


ing respects: 
. (a) by deleting the phrase "just and reasonable causé’ from Article 3 
and substituting the phrase "to carriers meeting the adove require- 
ments" therefor (Sec. 523.2(c)); | 
(o) to provide that no party may be expelled against its will except 
for failure to maintain a common carrier service Yetween the ports 
within the scope of the agreement or for failure do abide by all 
the terms and conditions of the agreement (Sec. 523.2(n)); 
(c) to provide for furnishing a detailed statement of [the reasons 
for expulsion to the party expelled (Sec. 523.2(i)). 
IT IS FURTHER ORDERED, That pursuant to section 15 of jthe Shipping Act, 
1916, Agreement No. 93 be disapproved > effective 60 days aloo the date of this 
Order, unless within that time the Outward Continental North Pacific Freight 
Conference a its member lines shall have complied with the requirements of 
Sins Lae 


section 15 of the Shipping Act, 1916, and the requirements of the Comnission's 


General Order 14 in the following respects: 


_ (a) by filing a statement with the Comission outlining in detail 
procedures for the disposition of shippers' requests and complaints 
as provided in Sec. 527.3; 
by publishing in the tariff full instructions ‘as to where and by 
what method shippers may file their requests and couplaints as 
provided in Sec. 527.6; ; 
by designating a resident representative in the United States with 
whom shippers situated in the United States may lodge their requests 
and neni as required by Sec. 527.5; 


by submitting to this Commission a report satisfying the requirements 


to January 1, 1967. 


By the Commission. 
(SEAL) 


BEFORE THE 
FEDERAL MARITIME COMMISSIUN 


SOMISSION, wiTiibi.sWaL AND EXPULSION. 
SELF-POLICING REPOMTS. SHIPPE-S' 
bECUESTS AND COMPLAINTS. OUTWAKD Doc..et No. 66-36 
CONTINENTAL NOKTii PACIFIC FREIGHT 
CONFERENCE 
EEE Eee) 


MOTION TO STAY THER EFFECTIVE 
DaTE OF THE COMMISSION'S DISAPPROVAL 
ORDER, SERVED MARCH 28, 1967 
xespondents, Outward Continental North Pacific 
Ereight Conference and the Member Lines thereof, hereby 
move the Commission to stay the effective date of its 
order of March 28, 1967, to and including June 15, 1967. 
Should the order not be so stayed, the Conference's ap- 
proved Agreement No. 93 will be disapproved, effective 
May 27, 1967,\ with potentially disastrous consequences. 
Only yesterday did respondents’ attorneys re- 
ceive instructions to appeal the Commission’s decision 
and also to apply for interlocutory injunctive relief. 
As the time for appealing under the keview Act of 1950 
expires on May 29, 1967, however, leaving only two more 


business days within which to obtain the necessary in- 


junctive relief, preliminary contact with the Clerk's 


Office of the Court of Appeals reveals that there is in- 


sufficient time within which to notify the parties and 


optain a Court hearing on respondents’ injunctive appli- 
cation, even if the said petition and application could 


be filed today. The stay requested herein, iff granted, 


would, therefore, enable the Court to schedule an orderly 
| 


hearing, with sufficient advance notice to the Commission's 


| 
attorneys and the Attorney General, on the application for 


an interlocutory injunction which xespondents‘ attorneys 
have now been instructed to file with the court, together 
with the petition for review, within the Sroedribes time. 
| 

Such action by the Commission would moreover avert Confer- 
ence dissolution at least until the Court has |determined 
the interlocutory application. 

WHEREFORE, respondents pray the Comission grant 


the requested relief. 


Respectfully submitted, 


GRAHAM JAMES & KOLPH 
Leonard G. James, 
Charles F. Warren 


Attorneys for Respondents 


May 25, 1967 


THE COMMISSION GRANTED THIS MOTION AT 10:30 a{m., MAY 25, 1967. 


FEDERAL MARITIME COMMISSION 


WASHINGTON, D. C. 


(Somme Dame ae is ED 
( HAY 26, 1967 
NO. 66~36 (FEDERAL MARITIME COMMISSION) 


ADMISSION, WITHDRAWAL AND EXPULSION. SELF-POLICING REPORTS. 
SHIPPERS! REQUESTS AND COMPLAINTS 
OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT CONFERENCE 


ENLARGEMENT OF TIME FOR COMPLIANCE 


Upon motion of counsel for respondents, and good cause 


appearing, time within which respondents may comply with the 


Order of March 28, 1967, in this proceeding is enlarged to 


and including June 15, 1967. 


By the Commission. 


(SEAL) 
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Chapter IV—Federal Maritime 
Commission 


«= CAAPTER Be-REGULATIONS AFFECTING MAR- 
iTMAE CARRIERS ANDO RELATED. ACTIVITIES 


[General Order 7] 


- ART 528-—SELF-POLICING 
SYSTEMS 


Pursuant to an amendment to section 
.5 of the Shipping Act, 1916 (hereinafter 
quoted), the Federal Maritime Commis- 
sion on March 19, 1963 published pro- 
posed rules governing the employment of 
self-policing systems (28 F.R. 2689). 
These proposed rules superseded more 
Getailed miles on the same subject which 
had been proposed earlier in Docket No. 
986. Written comments on the rules 


were invited and received from inter< 


ested persons. With respect to the latest 
proposals, comments were submitted on 
behalf of the members of sixtecn con- 
ferences and one steamship line indi- 
vidually. The Commission has carefully 
considered all comments received and in 
light thereof herewith promulgates the 
final rules it has adopted. 

Some of the persons who filed com- 
ments objected to the rules on the 
ground that parties to transshipment and 

far agreements limited. either in 
scope or membership would have to es- 
tablish elaborate policing systems which 
were not warranted by the nature of the 


agreement. ‘Others objected to the rules” 


because they read them as requiring all 
conferences, whether large or small, to 
establish “neutral bodies” or some simi- 
iar system at an expense which was un- 


warranted in the case of small confer= . 


ences, 

In the final rules, $528.2 has been 
clarified by expressly limiting their ap- 
plication to “conference agreements and 
other rate-fixing agreements.” .This is 
intended to exclude transshipment, joint 
service and other non .rate-fixing 
arrangements. Although the language 
of the amendment is not so qualified, its 
history indicates that Congress was con- 
cerned with self-policing where carriers 
exercise the power to establish and main- 
tain rates. Rate-fixing is the chief rea- 


OF ComeerGnccs Cy. and st is also th 
raain purpose of some other carricr 
agreements. Morcover, while the final 
rules require that provision for sclf- 
policing be made by the partics to these 
agreements, they co not require i 
of a neutral- ~body System. Nothing 
the rules specifics the particular method 
or procedure which must be used for 
self-policing. 

Some comments also challenged the 
Commission's autl ive) 
mclusion of sclf-p 
precedent to approval (or continucd ap- 
proval) of an agreement under section 
15. As amended by scetion 2 of Public 
Law 87-346 (75 Stat. 763-4), section 15 
provides: “The Commission shall dis- 
approve any such agrecmcnt, after no- 
tice and hearing, on a finding of inade- 
quate policing of the obligations under 
eee LOSS provision, in demanding 
the adequate pelicing of the obligations 
under the agreement, clearly presupposes 
the establishment of some procedure for 
that purpose. And the establishment of 
the self-policing procedure is necessarily 
predicated upon,an agreement between 
the parties. it has been the consistent 
position of the Commission that such an 
agreement is 2 modification which is 
within the pu:view of section 15, and 
this is now expressly fortified by the 
Statute itself. Under section 15, a “true 
and complete copy, or if oral a true and 
complete memorandum” of all agree- 
ments within the purview of the section 
must be filed with and approved by the 
Commission. An agreement which docs 
not contain the procedure for self- 
policing which has been adopted by the 


-parties is an incomplete agreement with- - 


in the meaning of section 15. Con- 
versely, it would seem to be obvious that 
if the parties make no provision for self- 
policing, they are ignoring the statute. 
In either case, their section 15 agree- 
ment would have to be disapproved un- 
less the situation were corrected. 
Finally, certain confererices argue that 
the reporting requirement in § 528.3 of 
the sules constitutes an invaiid attempt 
by the Commission to exercise its au- 
thority under section 21 of the Shipping 
Act, 1916. The argwnent is that the 
Commission's authority to require a re- 
port rests exclusively in section 21, that 


a@ separate order is required for each 


report, and that each order must spe- 


“cifically identify the “nature of the vio- 


lation” charged against-the respondent 


“to the order. We think that this borders 


on the frivolous. The proposed rules 
were published purstiant to the authority 
of sections 15 and 43. Section 15 as 
amended contains the statutory require- 
ment for self-policing and section 43 
directs the Commission to “make such 


‘rules and regulations as may be neces- 
“sary to carry out the provisions of the 


Act.” Not only have the rules been 
greatly simplified, but the reporting re- 
quirement calls for a-minimum of infor- 
mation to aid the Commission in dis- 
charging its responsibility to insure 
adequate policing and it is clearly neces- 
sary to carry out a provision of the 
Shipping Act, 1916. - 

‘The conferences which raised this ob= ° 
Jection also miscontrue tic. Commis 
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t Bjn 
S-Dne oe nission, 
sy common carricr by 
to file with it any*reriodical 
necial report * * °” The scction 
not state that “periodicai” reports 
only be secured by the issuance of 
periodical” orders, and it contains no 
sedestion that a “violation” must be 
ced as 2 condition to requiring ree 
ports. Section 528.3 of the rules merely 
requires the submission m of scri-annual 
repdris of self-policing activities, and 
purpose ther reco? is made perfectly 
lain by $528.1 of the rules. The ree 
ing requirement is Re enly valid 
r section 43 of the Act, it could as 
2! be founded on section 21 thereof, 
in view of the argument here made, 
inal also cite section 21 as authority 
ne rules. 

Therefore, pursuant %o sections 15, 21. 
and! 43 of the Shipping Act, 1916 (75 
Stat, 762-4; 39 Stat. 736: and 75 Stat. 
766), Title 46, CFR, is hereby amended 
by inserting a new part, Part 528, as 
pee 
Sec. | 
528.1 Scope and purpose. 

528.2 General requirements; Section is 
; agreements. 
528.3 Reporting requirements. 

AuTuoarrr: §§ 528.1 to 528.3 issued under 
secs./ 15, 21 and 43 of the Shipping Act, 1916 
(75 Stat. 763—4; 39 Staz. 730; 75 Stat. 766). 


§ == = Scope and purpose. 


‘Section 15 of the Shipping Act, 1916, 
as Soon by Public Law 87-346 (75 
Stat. 763-4) provides that the Commis- 
sion) shall disapprove an agreement 
thereunder if, after notice and hearing, 
it Ainds inadequate policing of the ob- 
ligations of the agreement. This amend- 

makes it necessary that provision 

If-policing be included in certain 

lon 15 agreements and that the Com- 

kon be informed of the manner in 

such provision is being carried 

The requirements set forth below 

aid the Commission in determining 

istence and adequacy of self-polic- 

ing systems, in accordance with the stat- 
objective. 


-2 General requirements; Section 

“as agreements. - < 
Conference agreements and other rate- 
agreements between common car- 

riers by water in the foreign and domes- 
tic off-shore commerce of the United 
States, whether or not previously ap- 
proved, shall contain a provision de- 
scriting the method or system used by 
the parties in policing the obligations 
under the agreement, including the pro- 
cedure for handling complaints and the 
functions and authority of every person 
having responsibility for administering 
the system. In the case of agreements 
previously approved under section 15 
which do not meet these requirements, 
the [parties shall file for approval’an 
ent which complies with the 
requirements. Such amendment shall” 
be fled with the Commission within six- 
ty (60) days from the date of publica- 
of these rules in the Froreat 
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9 228.3 Reporting requirements. 

Twice each year, once during ine 
month of January and once during the 
month of July, there shall be filed with 
the Commission by the conferences and 
carriers subject to these rules, or by any 
person to whom they have delegated the 
self-policing authority, a report show- 
ing the nature of each complaint re- 
ceived during the preceding six-month 
period; the action taken on the complaint 
or on the volition of any person respon- 
sible for policing; and with respect to 
violations found, the nature thereof and 
the penalty or other sanction imposed. 
The names of the parties involved in 
complaints or in action taken on the voli- 
tion of the person responsibie for polic- 
ing may be omitted from these reports. 


By the Commission, July 30, 1963. 


Gero. A. VIEHZANN, 
Assistant Secretary. 


{FR Doc. 63-9637; Filed. Aug. 21, 1963; 
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Title 46—SHIPPING 


Chapter 1V—Federal Maritime 
Commission 
SUBCHAPTER B—REGULATIONS AFFECTING MAR- 
ITIME CARRIERS AND RELATED ACTIVITIES 
[General Order 7; Amdt. 1) 
PART 528—SELF-POLICING 
SYSTEMS 


Miscellaneous Amendments 


Take notice that the Federal Maritime 


ion has amended its Part 523 
Policing Systems, 


Act and 
date of publication in the 


uary 15, 1964.” 
In $528.3, add the following sentence 
: “The first report due 
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Title 46—SHIPPING 


Chopter 1V—Federal Maritime 
Commission 


SUBCHAPTER B—REGULATIONS AFFECTING MAR- 
TTUAE CARRIERS AND RELATED ACTIVITIES 


{General Order 7; Amat. 2] 
PART 528-—SELF-POLICING SYSTEMS 
_ Reporting Requirements 


ject to the reporting requirement have 
filed negative reports, inquirics have been 
received by the Commission from some 
conferences and carriers, subject to the 
self-policing requirements, as to whether 
negative reports are required. ‘Thus the 
purpose of this minor amendment is to 
clarify the confusfon on the part of some 
of the conferences and ‘parties to other 
rate-fixing agreements as to the require- 
ments for the filing of negative reports, 
in the above. instances, so that the Com- 
mission will be fully ‘advised of the self- 
policing activities of the parties subject 
to the reporting requirements. For these 
reasons the C on 18 of the opinion 
that the procedure under‘ which inter- 
ested parties may comment on: proposed 
rules is unnecessary for the. purposes of 
this minor amendment and that the pro- 
visions of section 4(b)" of ‘the Adminis- 
trative Procedure Act (5 U.S.C. 1003(b) ) 
should be waived; jagpabe, 

Therefore, pursuant to sections 15, 21 
and 43 of the Shipping Act, 1916 (46 
U.S.C. 814, 820 and 81a), § 528.3 Re- 
porting requirements, 46 CF'R is hereby 
amended by the addition of the following 
sentence: “In the event that no com- 
plaints were received during the six- 
month period, or no actions were taken 
on complaints received in the previous 
six-month period, a negative report so 
“stating must be filed.” 

Effective date. This amendment shall 
become’ effective .30 days after publica- 
tion in the Pxprral, Recisrer. 

By the Commission, . 

; . Paanct? Co Hoaner, 
. Speciql Assistant to . 
{FB Doc. 65-5546; Filed, -May 26, 1966;. 
as: om} 
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Title 46 - SHIPPING 


Chapter IV - Federal Maritime Commission 


SUBCHAPTER B - REGULATIONS AFFECTING MARITIME SES 
AND RELATED ACTIVITIES 


(General Order No.9 ) 
PART 523 - ADMISSION, WITHDRAWAL AND EXPULSION 


PROVISIONS OF STEAMSHIP CONFERENCE 
AGREEMENTS 


On March 21, 1962, the Commission published in the Federal Register 
(27 FR 2646) a notice of proposed rulemaking (Docket No. 981) with respect 
to rules governing procedures for admission to and withdrawal and expulsion 
from conferences and invited comments thereon. ter consideration of the 
comments received, the Commission revised certain of the proposed rules, 
republished the revised proposed rules in the Federal Register December 10, 
1963 (28 FR 13369-13370), received comments and heard oral argument thereon. 

The Commission has carefully considered the comments submitted and 
arguments on the proposed revised rules and in light thereof] herewith adopts 
and promulgates its final rules. Comments and arguments not| discussed or 
reflected herein have been considered and found not justified or not material. 

Many conferences object to Section 523.2(a) which sets forth the basic 
criteria for conference membership. These cbjections called! for either 
greater generality or more specificity in spelling out the criteria for ad- 
mission into a conference. Some conferences seek the right to deny admission 
for "just and reasonable cause" thus allowing broad discretion over the es- 
sential elements required for admission. Other conferences want included 


in the rules clear, well-defined standards of what constitutes "evidence of 


| 
ability" to maintain common carriage. Particularly, these conferences would 
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require that the common carrier would have to give the conference precise 
data on its financial soundness and the types and speeds of its vessels. 


The rule as drafted is neither extremely gengral nor overly specific, 


but rather it attempts to strike a balance giving the conferences some dis- 


cretion in submitting for approval other conditions on admission to member- 
ship. 

It is also contended that the requirements for readmission should not be 
the same as those for admission. lthough there may be some distinction 
between the applicant which is applying for membership in a conference for 
the first time and an applicant which is applying for readmission to the 
conference, we are of the opinion that the rule covering initial admission 
to conference membership is sufficiently broad to allow conferences the 
necessary degree of discretion in submitting for approval specific pro- 
posals dealing with readmission to membership as well as when acting on ap- 
plications for readmission. 

Some conferences object to the provision making admission to conference 
membership effective as of the postmark date of notice to us of the admis- 
sion, Section 523.2(d). They contend that a carrier's status should not be 
indefinite pending postmarking of a notice, and that the risks of oversight 
or delay in the conference office or postal service may result in post- 
poning the effectiveness of its admission to conference membership. His- 
torically, the postmark form of notice has been used, and is the minimum 
necessary to insure us of prompt apprisal of all actions with respect to 
admissions to conference membership. 

Objection is made to our requirement that we be furnished with an ad- 
vice of any denial of admission to membership, together with a statement 
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of the reasons therefor, Section 523.2(e). The nonterences urge that as a 
practical matter it is unnecessary to require the advice because an appli- 
cant which has been denied admission would probably complain to the Commis— 
sion. The requirements of this section are almost self-explanatory. It 
is by no means a certainty that the denied applicant would complain to the 
Commission, and in order to see that the conferences are operating under 
their agreements and in accordance with the Shipping Act, 1916, it is neces- 
sary that we be kept informed of conference actions as they relate to admis- 
sion to membership. We must be apprised of any discrimination real or 
potential regardless of whether the aggrieved party desires or is in a posi- 
tion to complain to us. 
Several attacks have been leveled at Section 523.2(f) regulating with- 
drawals from conferences. 
Some conferences object to allowing a party to withdraw without a 
penalty. They contend that a penalty provision for withdrawal from a con- 
ference may be just and reasonable. The contention is without merit and 
directly contrary to the explicit words of the statute, which requires 


| 
that conference agreements "provide that any member may withdraw from mem- 


| 
bership upon reasonable notice without penalty for such|withdrawal." 
| 
Further objections were raised to a provision requiring a minima 


| 
period of 60 days' written notice of an intention to withdraw from con- 


| 
ferences employing dual rate systems. Section 523.2(f) has been modified 


to require only a 30-day notice period for withdrawal from all conferences. 
Several conferences objected to our provision in Section 523.2(h) 
making expulsion from a conference contingent upon a showing of "continued 
| 
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failure" to abide by the terms of the conference agreement. Certain single 
breaches of a conference agreement are said to justify expulsion. We have 
removed the "continued failure" provision to allow conferences to so phrase 
their agreements to provide for expulsion for single offenses of certain 
provisions of the basic agreement and will determine the reasonableness 

of these expulsion criteria when the modified agreements are submitted 

to us for approval. 

Several conferences objected to our requirement conditioning effec- 
tiveness of expulsion upon our approval. We have eliminated this require- 
ment, substituting therefor provision Section 523.2(i), which conditions 
the effectiveness of expulsion upon receipt by the expelled member and the 
Commission of a statement setting forth the reason or reasons for expulsion. 
To make the effectiveness of expulsion contingent upon our approval would 
perhaps unfairly allow the "expelled" member to compete as a conference 
member while attempting to postpone our approval of his expulsion as long 
as possible. 

We do not, however, by removing approval as a condition precedent 
for expulsion intend to imply, as some conferences have suggested, that 
we have no authority over expulsion. We have and will exercise the au- 
thority to disapprove every agreement submitted to us which does not con- 


tain reasonable expulsion provisions, as well as reasonable conditions 


for admission and withdrawal. The Commission's power to prescribe the 
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conditions under which expulsion may be permissible is implicit in the 


statutory language governing admission and withdrawal. The Commission's 
rules governing admission, designed to implement the statutory mandate of 
Public Law 87-346, could be rendered completely void by conference expulsion 
procedures if the requirement for reasonable and equal admission conditions 
is not interpreted to include reasonable expulsion provisions. To hold 
otherwise would enable any conference to admit a carrier pursuant to the 
rules and shortly thereafter expel that member on the slightest provocation. 

Some conferences allege that it is unnecessary for us to be supplied 
with detailed explanations for expulsion of a carrier. The Jtrser 
behind the requirement that the Commission be informed of the reasons for 
any denial of admission to membership apply with equal force /here. 

Therefore, pursuant tc Sections 15 and 43 of the Shipping Act, 1916 
(75 Stat. 763-4 and 766), 46 CFR is hereby amended by haperete a new 


Part, Part 523, reading as set forth below following Commissioner 


Patterson's dissent. 


COMMISSIONER PATTERSON DISSENTING: 
The rules herein have been adopted pursuant to that part of Section 

15 of the Shipping Act, 1916, which provides (1) that the "Commission shall by 

order, after notice and hearing, disapprove, cancel or nodity any agreement 

Zas defined in the first paragraph of Section 57 nolicotne that) it finds" does 

not meet certain conditions and "shall approve all other agrpenents"; and 


(2) that no such agreement "shall be approved, nor shall contimed approval 


be permitted . . . in respect to any conference agreement, which fails to 
provide reasonable and equal terms and conditions for admission and 
readmission to conference membership of other qualified carriers in the 
trade, or fails to provide that any member may withdraw from membership 
upon reasonable notice without penalty for such withdrawal." 

The new rules provide that "conference agreements . - - shall contain" 
substantially the prescribed provisions. It is impossible to interpret 
anything in the statute as authorizing such compulsion as regards all of the 
subjects covered by these provisions, even "substantially". 

There would be no objection or dissent on my part if these rules were 
suggested as a means for permitting immediate approval of conference agree— 
ments without the need for notice and hearing, but to compel the use of 
prescribed provisions without any notice, hearing, or finding that other 
proposed alternatives by applicants do not also accomplish the statutory 
objective goes beyond the requirements of Section 15: Applicants have been 


deprived of their right to have their own provisions tested by the statute 


and approved or disapproved, depending on what reasons or circumstances the 


applicant may elect to advance that would or would not convince the 
Commissioners of the Federal Maritime Commission. M 
Part 523 - Admission, Withdrawal and Expulsion 
Provisions of Steamship Conference Agreements 


Subpart A -- Conference Agreement Provisions -- 
Admission, Withdrawal, Expulsion 


Sec. 
523.1 Statement of policy. 


523.2 Provisions of conference agreements. 


Bt si 


Subpart B -- Current Conference Agreements 
Sec. 
523.10 Resubmission of current agreements. 
523.11 Notice of filing. 
Subpart © -- Proposed New Conference Agreements 
Sec. 
523.20 Agreement provisions. 
Authority: 88523.1 to 523.20 issued under Secs. 15 and/l:3 of the Shipping 
Act, 1916 (75 Stat. 763-l, and 766). 


Subpart A -- CONFERENCE AGREEMENT PROVISIONS--ADMISSION, WITHDRAWAL, 
EXPULSION 


Section 523.1 Statement of policy 
(a) Section 2 of Public Law 87-346, effective on October 3, 1961, 
amends Section 15 of the Shipping Act, 1916, to provide) that no conference 
agreement shall be approved, nor shall continued approval be permitted for 
any agreement, which fails to provide reasonable and eayal terms and con- 
ditions for admission and readmission to conference membership of other 
qualified cariers in the trade, or fails to provide that any member may 


withdraw from membership upon reasonable notice without penalty for such 


withdrawal. 
(b) It is the responsibility of the Federal Nari time Commission 
under the Shipping Act, 1916, to determine that all conference agreements 
contain reasonable and equal terms and conditions for admission and 
readmission to conference membership of qualified SS according to 
the requirements set forth above. 
-7<- 
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Section 523.2 Provisions of conference agreements. In effectua- 


tion of the policy set forth in Section 523.1, conference agreements, 


whether in effect on October 3, 1961, or initiated after that date, 
shall contain provisions substantially as follows: 

(a) Any common carrier by water which nee been regularly 
engaged as a common carrier in the trade covered by this agreement, 
or who furnishes evidence of ability and intention in good faith to 
institute and maintain such a common carrier service between ports 
within the scope of this agreement, and who evidences an ability and 
intention in good faith to abide by all the terms and conditions of this 
agreement, may hereafter become a party to this agreement by affixing 
its signature thereto. 
[flote: The above Provision will not preclude the conference from imposing 
legitimate conditions on membership, including but not necessarily limited 
to, the payment of an admission fee, payment of any outstanding financial 
obligations arising from prior membership, or the posting of a security 
bond or deposit. All such conditions must be madd expressed terms of 
the conference agreement, filed with and approved by the Commission 
pursuant to Section 15 of the Shipping Act, 19167. 

(0) Every application for membership shall be acted upon 
promptly. 

(c) No carrier which has complied with the conditions set 
forth in paragraph (a) of this section shall be denied admission or re- 


admission to membership. 


(a) Prompt notice of admission to menbership| shall be furnished 
to the Federal Maritime Commission and no admission shall be effective 
prior to the postmark date of such notice. | 

(e) Advice of any denial of admission to membership, together 
with a statement of the reasons therefor, shall be furnished promptly 
to the Federal Maritime Commission. 

(f) Any party may withdraw from the conference without penalty 
by giving at least 30 days' written notice of intention to withdraw 
to the conference; Provided, however, That action taken by the conference 
to compel the payment of outstanding financial obligations by the resigning 
member shall not be construed as a penalty for withdrawal. 


(g) Notice of withdrawal of any party shall be furnished promptly 


| 
| 
to the Federal Maritime Commission. 


(h) No party may be expelled against its will) from this con- 
ference except for failure to maintain a common carrier |service between 
the ports within the scope of this agreement (said failure to be deter=- 
mined according to the minimum sailing requirements set forth in this 
agreement) or for failure to abide by all the terms and conditions of 
this agreement. 

(4) No expulsion shall become effective until a detailed 
Statement setting forth the reason or reasons therefor has been furnished 


the expelled member and a copy of such notification submitted to the 


Federal Maritime Commission. 


Subpart B -- CURRENT CONFERENCE AGREEMENTS 


Section 523.10 Resubmission of current agreements 
(a) All conference agreements which are lawful on the effec- 


tive date of these rules and which are amended to comply with these 
rules and filed with the Commission within 60 days after adoption of 
these Rules by the Commission, shall remain lawful unless disapproved, 
cancelled or modified by the Commission. 

(b) Filing under this section may be accomplished by mailing 
to the Secretary, Federal Maritime Commission, Washington, D. C. 20573, 
a signed original and fifteen (15) copies of the agreed modification, 
together with an original and fifteen (15) copies of a letter of trans- 
mittal and request for approval of the matter submitted. 

Section 523.11 Notice of filing.. All modifications of conference 
agreements filed with the Commission pursuant to these rules shall be 
available for inspection at the offices of the Commission. A notice of 
such filing shall be published in the Federal Register as soon as practicable, 
and interested persons may, within twenty (20) days after such publication, 
file comments relating to such modification. Comments shall include a 
statement of position with respect to approval, disapproval, cancellation 


or modification, together with reasons therefor. 


Subpart C -- PROPOSED NEW CONFERENCE AGREEMENTS 


Section 523.20 Agreement provisions 


All new conference agreements, entered into subsequent to the 


date of adoption of these rules, shall contain provisions|in substantially 


the form set forth in Section 523.2, before approval by the Commission 


ae 


under Section 15 of the Shipping Act, 1916. 


By the Commission, April 21, 196. 


Thomas Lisi 
Secretary 
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Commission 


SUDCHAPTER REGULATIONS AFFECTING 
MARITUAE CARRIERS AND RELATED ACTIVITIES 


[Generat Order 9, Amct. 1} 


ART 522—ADMISSION, WITE- 
DIAWAL AND EXPULSION PROVI- 
i STEAMSSU2 CONFER- 


ENCE AGREEMENTS 
Extension of Filing Dete 
notice that the Federal Maritime 
ssicn has amended its 
of 2 46, Admission, With 
Expulsion Provisions of Steams 
to prov: 


at 
ore 


by put on notice 
sions of time are contemplated. Since 
the amendment relieves 2 restriction * 
4s within the exception of section <(¢) of 
ye Administrative Procedure Act and 
will be effective upon publication of this 
notice in the Feperat RocIsT=R. 
Therefore, pursuant to sections 15, 21 
and 43 of the Shipping Act, 1916 (15 
Stat. 763-4; 39 Stat. 736, and 75 Stat. 
166), Part 523 of Title 46, CFR ss hereby 
amended os follows: 

m § 523.10, strixe the phrasc “within 
60 days after adoption of these rules by 
the Commission” and substitute therefor 
“by July 20, 1964.” 


By the Commission. 
{szaz] Tomas Lest, 
Secretary. 


[PR. Doc. 64-6612; PUcd, June 26, 1964; 
. 8:48 arn.) 
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TITLE 46 SHIPPING 


| 
Chapter IV - Federal Maritime Commission 


SUBCHAPTER B - REGULATIONS AFFECTING MAR- 
ITIME CARRIERS AND RELATED ACTIVITIES 


| 
/General Order 14; Docket No. 11567 


PART 527 - SIIIPPERS' REQUESTS AND COMPLAINTS 


Pursuant to an amendment to Section 15 of the ShippingjAct, 1916, (herein- 
after quoted), the Federal Maritime Commission on November 1, 1963 published in 
the Federal Register (28 F.R. 11698) proposed rules covering the consideration 
of shippers' requests and complaints and invited written comments from interested 


. P Leas . 
persons. Comments were received from various conferences. individual carriers 
| 


and other interested parties. Oral argument was held on January 27, 1965, and 


thereafter a proposal submitted by certain shipper interests outlining proposed 
| 


procedures tailored to suit their particular needs was published on March 13, 1965 


(30 F.R. 3392). Interested parties have also filed comments on the shippers’ 
proposal. The Commission has carefully considered the oral arguments and the 
comments received, and in the light thereof herewith publishes its final rules. 
Comments and arguments not discussed or reflected herein haye been considered 


and found not justified or not material. 


Some parties filing comments contended that the Commission's authority 


in this area is adjudicatory only, that it can proceed only| on an ad hoc basis, 


-? 
| 


and that it is not empowered by the Congress to issue these) rules. As amended 


by Public Law 87-346 (75 Stat. 763-4) Section 15 provides in part that: 


“The Commission shall disapprove any such agreement, after notice and 
hearing, on a finding . . . of failure or refusal to adopt and maintain 
reasonable procedures for promptly and fairly hearing jand considering 


shippers’ requests and complaints." 


93 


=i = 


Public Law 87-346, at 75 Stat. 766, also added a new section to the Shipping 
Act as follows: 
¢ 


"Section 43. The Commission shall make such rules and regulations 
as may be necessary to carry out the provisions of this Act.” 


It necessarily follows that the Commission is not only authorized but is under 
a duty to promulgate rules which will afford guidelines to both the shippers 
and the carriers, so that the purposes of the statute will be adequately and 
efficiently accomplished. 

Objection was also made to § 527.1(b) partly on the ground that the Congress 
neither intended nor! authorized the Commission to maintain a continuing sur- 
veillance over conference activities in this field and partly because of the 
unpleasant connotation attached to the word “surveillance”. Since, as previously 
noted, the Commission must insure the maintenance of adequate procedures, it 
follows that continuing observation of the manner in which such procedures are 
being implemented is mandatory. The word "surveillance" has been eliminated 
from the final rule. 


In order to afford both the conferences and the shippers an adequate 


definition of the statutory language, we have inserted a new Section (8 527.2) 


under which shippersi' requests and complaints are defined. The necessity for 
such a definition was apparent from the protests and the oral argument. Succeeding 
sections of these rules have been renumbered accordingly. 

Many of the protestants have alleged that the handling of shippers' requests 
and complaints cannot be subjected to any fixed and rigid procedures, since a 
large degree of flexibility is necessary to the proper disposition thereof. The 


shippers were for the most part in favor of establishing set procedures, including 
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machinery for appeal of adverse conference deteminations ag 
for meeting emergent situations through the use of telephone 
| 
| 


of the many ramifications which may arise in dealing with th 


agree that set and rigid procedures cannot be applied in all 
| 


well as provision 
polls. Because 
ese matters, we 


cases. Nevertheless, 


. . - \ . 
all conferences do maintain a certain procedural framework for processing these 


| 
Matters through conference channels. This section has been|renumbered 527.3 


and further amended so that the Commission will be informed 


procedural framework. 

Certain of the protestants argued that the reporting re 
Section 527.3 (527.4 of the final rules) constitutes an inva 
Commission to exercise its authority under Section 21 of 222 


The argument was made that the Commission's authority to req 


. - . - | 
exclusively in Section 21, that a separate order is required 
| 


of any changes in the 


quirement in proposed 
lid attempt by the 
Shipping Act, 1916. 
uire reports rests 


for each report, and 


that each order must specifically identify the “nature of the violation” charged 


against the respondent to the order. Under Section 21 “The 


any common carrier by water ... to file with it any period 


The section contains no suggestion that a "violation 
! 


a condition to requiring reports nor is it indicated that ea 


must be engendered by a separate order. 


Many of the protestants objected to the resident agent 


Commission may require 
ical or special report 
"must be alleged as 


ch periodical report 


provision as set 


forth in proposed Section 527.4, This provision has been renumbered 527.5 and 


has been redrawn to specifically show that it will cover the 


of shippers domiciled in the United States only. 


requests and complaints 


Therefore, pursuant to Section 4 of the Administrative Procedure Act (5 U.S.C. 


1003) and Sections 15,| 21 and 43 of the Shipping Act, 1916 (46 U.S.C. 814, 820, 
and 84la), Title 46, CFR, is hereby amended by the addition of a new part, Part 527, 
as follows: 

527. Statement of Policy 

527. Definitions 

527. Filing of Procedures 

527. Reports 

527. Resident Agent 

527. Tariff Provision 
Authority: The provisions of this Part 527 issued under Sections 15, 21 and 43 
of the Shipping Act, 1916, 46 U.S.C. 814, 820, and 84la. 

$ 527.1 Statement of Policy - (a) Section 2 of Public Law 87-346 effective 
on October 3, 1961, amends Section 15 of the Shipping Act, 1916, to provide that 
the Commission shall disapprove any agreement after notice and hearing on a 
finding or failure or refusal to adopt and maintain reasonable procedures for 
promptly and fairly hearing and considering shippers’ requests and complaints. 

(b) The Commission deems it to be its responibility to see to it that rate- 

making groups operating under approved Section 15 agreements have adopted 

and are maintaining the reasonable procedures referred to in subsection (a) 

above. This necessitates continuing observation of the manner in which 

such procedures are implemented. 

§ 527.2 Definitions - The phrase "shippers' requests and complaints" as used 
in these rules means any communication requesting a change in tariff rates, rules 
or regulations; the protesting of or objecting to existing tariff rates, rules or 
regulations; objecting to rate increases or other tariff changes; and protests 


. 


against alleged erroneous billings due to an incorrect commodity classification, 
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incorrect weight or measurement of cargo, or other implementa 
Routine requests for rate information, sailing schedules, spa 
and the like are not included in the foregoing. 

8 527.3 Filing of Procedures - Within sixty days from t 
these rules, each rate-making group operating under an approv 
ment shall file with the Commission a statement outlining in 
its procedures for the disposition of shippers’ requests and 


January of each year thereafter, each of the above shall file 


all changes made in these procedures during the past year, and 


the procedures have continued unchanged, the report shall so 
8 527.4 Reports - By January 31, April 30, July 31 and 
year, each conference and each other body with rate-fixing au 


approved agreement shall file with the Commission a report co 


requests and complaints received during the preceding three m 


pending at the beginning of such period, such report to inclu 
information for each request or complaint: 
(a) Date request or complaint was received. 
(b) Identity of the person or firm submitting the reque 
(c) Nature of request or complaint, i.e., rate reductio 
establishment, classification, overcharge, undercha 
surement, etc. 
If final action was taken, date and nature thereof. 
If final action was not taken, an identification of 


request or complaint as "pending". 


If denied, the reason. 


tion of the tariff. 


ce availability 


he effective date of 
ied Section 15 agree- 
complete detail 
complaints. In 

a report covering 


in the event 


state A 

October 31 of each 
thority under an 
vering all shippers' 


nth period or 


de the following 


st or complaint. 


p 


rge, mea- 
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$ 527.5 Resident Representative - Conferences and other rate-making groups 


domiciled outside the United States shall designate a resident representative 

in the United States with whom shippers situated in the United States may lodge 

their requests and complaints. The resident representative shall maintain for 

a period of two years a complete record of requests and complaints filed with 

him by shippers and consignees situated in the United States and its territories. 
$ 527.6 Tariff Provision - Tariffs issued by or on behalf of conferences 

and other rate-making groups shall contain full instructions as to where and 

by what method shippers may file their reqvests and complaints, together with 

a sample of the rate request form, if one is used, or, in lieu thereof, a 

statement as to what suppo:ting information is considered necessary for processing 

the request or complaint through conference channels. Appropriate tariff provision 

shall be accomplished within 90 days from the effective date of these rules. 

Effective date: These rules will become effective on July 9, 1965. 


By the Commission 


Thomas Lisi 
Secretary 


Dissent of Commissioner Hearn: 
On June 1 the Commission approved, without di 
Order 14 which is to become effective July 9, 1965 


of no new evidence, nor have I heard any argument 


ssent, General 
. . am aware 


that should 


prompt the Commission, on its own motion, to change its 


decision of June 1, and published in the Federal Register of June 
8. The majority's action herein, in my opinion, i 
in General Order 14, principally for the following 

1. In the discharge of our regulatory respon 


we do not differentiate between inbound or outboun 


Each class operates in our foreign commerce pursua 


Ss a major change 
reasons: 
sibilities 

dad conferences. 


nt to grants 


under section 15, and each should adhere to the same regulatory 


ground rules. 


2. I am not convinced, nor apparently were my colleagues 


on June 1, that the reporting requirements by inbo 


| 
as outbound conferences would be unduly burdensome 


and as well 


, or would 


result in the receipt by the Commission of futile or useless 


reports. 


3. I fear that by requiring the outbound con 


ferences only 


to report shipper requests and complaints will leave the 


Commission open to the criticism that the outbound conferences 


are being regulated more vigorously than their inbound 


counterparts. 


TITLE 46 SHIPPING 
Chapter IV - Federal Maritime Comission JULY 9, 1965 
FEDERAL MARITIME COMMISSI 
SUBCHAPTER B - REGULATIONS AFFECTING MARIT 
CARRIERS AND RELATED ACTIVITIES 


(General Order 14; Amdt. 1) 
PART 527 - SHIPPERS’ REQUESTS AND COMPLAINTS 


Take notice that, the Federal Maritime Commission has amended its Part 527 
of Title 46, CFR, to provide that conferences required to appoint a resident 
representative under Section 527.5 can satisfy the reporting requirements of 
Section 527.4 by reporting only those requests and Cones which are 
lodged with said resident representative. The purpose of this minor amend- 
ment is to clarify the reporting requirements of Section 527.4 by explicitly 
setting forth the intention of the Commission when it issued its original order 
and thus forestuJl ary possiole ljsinterpretation of tie requirements as set 
forts in sections 527.4 and 527.5 hereof. For these reasons the Commission is 
of tae cyi.ca Laat tae procedure under which interested parties may comment on 
proposed rules is unnecessary for the purposes of this minor amendment and that 
the provisions of Section 4(c) of the Administrative Procedure Act (5 U.S.C. 
1003(b)) should be waived. 

Therefore, pursuant to Sectious 15, 21 and 43 of the Shipping Act,1916 
(46 U.S.C. 814, 820 and 84a), $ 527.5 is amended by adding the following 
sentence at the end thereof: 

"Conferences and other rate-making groups subject to this Section 
may satisfy the reporting requirements of § 527.4 by reporting 
those requests and complaints filed with the resident agent 
appointed pursuant to the provisions of this Section." 
EFFECTIVE DATE: This amendment shall become effective on the effective date 


of the Original Order, that is, July 9, 1965. 


By the Commissio 2 (John Harllee, Chairman s V. Day, Vice Chairman, 
Ashton C. Barrett, ioner) : 
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Dissent of Commissioner Hearn: 
On June 1 the Commission approved, without dissent, General 
| 
Order 14 which is to become effective July 9, 1965. I am aware 
of no new evidence, nor have I heard any argument that should 


prompt the Commission, on its own motion, to change its 


decision of June 1, and published in the Federal Register of June 
| 
| 

8. The majority's action herein, in my opinion, is a major change 
| 


in General Order 14, principally for the following reasons: 
| 


1. In the discharge of our regulatory responsibilities 


we do not differentiate between inbound or outbound conferences. 
Each class operates in our foreign commerce Serene to grants 
under section 15, and each should adhere to the same regulatory 
ground rules. 
2. I am not convinced, nor apparently were ais colleagues 


on June 1, that the reporting requirements by inbound as well 


as outbound conferences would be unduly burdensome, or would 


result in the receipt by the Commission of futile jor useless 


reports. 


3. I fear that by requiring the outbound conferences only 
| 
| 
to report shipper requests and complaints will leave the 
Commission open to the criticism that the outbound conferences 


are being regulated more vigorously than their inbound 


counterparts. 


4. By requiring both inbound and outbound conferences to 
report shipper requests and complaints will give information 
to the Commission concerning the manner in which shipper requests 
and complaints are handled by each class of conference. Further, 
the fact that the conferences are on notice that all their actions 
in this regard must be periodically reported, would doubtless have 
avery salutary benefit and would insure that outbound shippers 
are not being treated differently than their foreign counterparts. 
I believe that the Commission's original action would insure for 
the future the effective policing of conferences’ procedures in 
these matters. In my view, the Commission can not rely solely 
on complaints from |shippers or consignees for effective policing 
of these matters and consequently the reports, both outbound and 
inbound are necessary. 

5. Since the announcement of the intent to promulgate 
these rules more than one and one half years ago the Commission 
has weighed carefully and given serious consideration to the 
arguments of all interested parties and this consideration has 
resulted in the adoption on June 1, 1965 of a less onerous set 
of rules than those originally proposed. 

In my opinion the Commissions Order of June 1 should not be 
disturbed. That Order provides machinery for insuring that confer- 
erences observe, as the Shipping Act requires, "reasonable proce- 


dures for promptly and fairly hearing and considering shippers’ 


requests and complaints". 1 0 1 


of the Administrative Procedure Act (5; 


; US.C. 1003), Part 527, 46 CFR is hereby" 
GENERAL ORDER 14 amended, as follows: 
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(October 3i, 1965, to cover the calendat the following sentence: “Appointment of 
cuarter from July 1 to September 30. the resident representative shall be made 
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Title 4s —SHIPPING 


Chopter IV-—Federal Maritime 
Commission 
SUBCHAPTER B—REGULATIONS AFFECTING 
MARITIME CARRIERS AND RELATED ACTIVITIES 


[General Order 14; Amdt. 3] 


PART 527—SHIPPERS’ REQUESTS AND 
COMPLAINTS 


Reporting Requirements 


Pursuant to sections 15, 21, and 43 of 
the Shipping Act, 1916 (46 U.S.C. 814, 
820, and 841(a)), the Federal Maritime 
Commission hereby amends its General 
Order 14, 46 CFR Part 527. 

The purpose of this amendment is to 
eliminate the requirement for filing of 
yearly reports, by ratemaking groups, 
which presently results from compliance 
with the provisions of § 527.3 of General 
Order 14. Section 527.3 presently re- 
quires ratemaking groups, in January 
of each year, to file a report showing 
any changes made during the year in 
their shippers’ request and complaint 
procedures. Section 527.6 requires these 
same ratemaking groups to publish ship- 
per request and complaint information 
in their tariffs which they must file with 
the Commission. The tariff information 
is published in the form of instructions 
as.to where and by what method ship- 
pers may file their requests and com- 
plaints, together with a sample of the 
rate request form, if one is used, or, in 
Veu thereof, a statement as to what sup- 


porting information is considered neccs- 
sary for processing the request or com- 
plaint. 

In view of the requirement that such 
information be reported in the tariffs, 
any change in such information required 
from shippers would result in a modifica- 
tion of the tariff and would, in accord- 
ancewith section 18(b) of the Shipping 
Act, 1916, have to be filed with this 
Commission. 

The elimination of the above-dc- 
scribed filing requirement can best be 
achieved by deleting the annual report- 
‘ing requirement contained in the last 
sentence of $527.3, and by adding a 
sentence at the end of § 527.6 to further 
elucidate the tariff filing requirements 
in this respect. ° 

Since § 527.3 will relieve restrictions 


_ and § 527.6 merely clarifies an existing 


condition the Commission is of the opin- 
fon that notice and public procedure and 
delayed effective date are unnecessary 
for the promulgation of this order. 
Therefore Part 527 of Title 46 CFR is 
hereby amended as follows: 

1. Section 527.3 is amended by de- 
leting the last sentence thereof reading: 
“In January of each year thereafter, 
each of the above shall file a report cov- 
ering all changes made in these pro- 
cedures during the past year, and, in the 
event the procedures have continued 
unchanged, the report shall so state.” 

2. Section 527.6 is amended by adding 
at the end thereof the following sen- 
tence: “All changes made in such in- 
structions shall be published in said 
tariffs, supplements thereto, or reissues 
thereof, in accordance with the tariff 
filing requirements of section 18(b) of 
the Shipping Act, 1916.” 


Effective date. These amendments 
shall become effective on the date of 
their publication in the Feprrar Rro- 
ISTER. 


By the Commission. 
Prancis C. Horney, 


Special Assistant 
to the Secretary. 


|P.R. Doc. 66-5577; Filed, May 20, 1966; 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


OUTWARD CONTINENTAL NORTH PACIFIC 
FREIGHT CONFERENCE, and Its 
Members, 


Petitioners, 


vs. 


UNITED STATES OF AMERICA and 
THE FEDERAL MARITIME COMMISSION, 


Respondents. 


PETITION FOR REVIEW OF AN ORDER 
OF THE FEDERAL MARITIME COMMISSION. 
——————— tN 


| 
TO THE HONORABLE, THE CHIEF JUDGE AND JUDGES OF THE ABOVE- 


ENTITLED COURT: 
The Petition of the Outward -Continental North Pacific 
Freight Conference, and its members, filed herein pursuant to 
Sections 2341 ff. of Title 28, U.S. Code, for review of an 
order of the Federal Maritime Commission, respectfully shows 
as follows: 
aC. 
The Outward Continental North Pacific Freight Conference 


is an Association of ten shipowners, nine of which) are European 


104 


“es 


20s A Re me ces eee ete |, 


i the tenth Japanese, the latter being inactive at present. 
Association was formed in Europe more than forty years 
and has its headquarters in the town of Katwijk Aan Zee, 

Holland. 

The active members of the Association are engaged 
in trading from certain ports in Scandinavia and Conti- 
nental Europe to certain United States ports in California, 
Oregon and Washington, with calls also in Central America, 
Mexico and British Columbia. 

ticles of Association were executed in 1924 pro- 

viding for uniform freight rates to be charged by the member 
lines for all cargoes loaded at Eenopest ports for the 
account of European shippers of cargoes destined to consignees 
at Pacific Coast ports of the United States. The Articles 
of Agreement (Appendix A) were filed with the United States 


Government and duly "approved" in 1927 under Section 15 of 


the United States Shipping Act, 1916, 46 U.S.C. 814. 


Petitioner's Association has therefore been in 


continuous existence since 1924. : 


It. 
On June 6, 1966, Respondent Commission served 


an "Order To Show Cause" upon each member of Petitioners’ 


Association, and attempted to serve the Association's 


headquarters by mailing a copy of the show-cause order 


to the Secretary in Katwijk Aan Zee, Holland. 


The show-cause order (Appendix B) ‘recited failure 


| 
of the Association to comply with three of the Commission's 


regulations, entitled General Orders 7, 9 and 14 (46 CFR 


| 
Parts 528, 523 and 527, respectively). Said order further 


| 
recited publication of each General Order in the Federal 


Register, and, 


solely because of the Association's failure 


to comply with the reporting, filing and other requirements 


in each of the three General Orders, accused Petitioners! 


Association of violating provisions of Section 15 of the 


Shipping Act. 
the following 


In particular, the show-cause order recited 
terms of Section 15: 


"No such agreement shall be approved, nor 
continued approval be permitted for any 
agreement . .. in respect to any conference 
agreement, which fails to provide reasonable 
and equal terms and conditions for admission 
and readmission to conference membership of 
other qualified carriers in the trade, or 
fails to provide that any member may withdraw 
from membership upon r&asonable notice without 
penalty for such withdrawal. 


| 
"tThe Commission shall disapprove any such 
agreement, after notice and hearing, on a find- 
ing of inadequate policing of the obligations 
under it, or of failure or refusal) to adopt and 
maintain reasonable procedures for| promptly and 
fairly hearing and considering enspners requests 
and complaints!" 


III. 


' In chronological order, General Order No. 7, first, 
was alleged by the Commission to be a rule interpreting 
provisions of Section 15 dealing with "self-policing"” in 
shipping conferences. General Order No. 9 was similarly 
described in relation to statutory terms governing 
"admission, withdrawal and expulsion" of association 
members; and General Order No. 14 applied -to "procedures 


for handling shippers' requests and complaints". 


General Order No. 7 commanded the "parties .. 
to file for approval an amendment which complies with 
the requirements . .. " of the Order, viz., that the 
Articles of Association, 


"contain a provision deseribing the method 
or system used by the parties in policing the 
obligations under the agreement .. ."” 


Also, General Order No. 7 demanded semi-annual reports to 


be filed with the Commission, 

". . » showing the nature of each complaint 
received during the preceding six-month period; 
the action taken on the complaint or on the 
volition of any person responsible for policing; 
and with respect to violations found, the nature 
thereof and the penalties or other sanction 
imposed". 


General Order No. 9 demanded additional amendments 


to Petitioners' Articles of Association, said to be "in 


effectuation of the policy set forth” therein. The pre- 
seribed amendments were, essentially, terms an conditions 
of membership in the association arbitrarily determined 
by the Commission. Also, General Order No. 9 demanded 
reports to the Commission .on all new memberships, with- 
drawals and expulsions and declared that no new member 
could be admitted nor any existing member expelled "prior 
| 


to the postmark date" of "notice" to the Commission. 


General Order No. 14 demanded an immediate 
report to the Commission of the Association's "procedures 
for the disposition of shippers' requests and complaints"; 
annual reports of "all changes made in the procedures 
during the year, and, in the event the procedures have 


continued unchanged, the report shall so state”. 


Further, General Order No. 14 demanded quarterly 
reports “covering all shippers' requests and complaints 
received during the preceding calendar peeen or pending 
at the beginning of such calendar quarter”. The order 
prescribed the details of such quarterly anotee in- 
cluding a demand for the "identity of the person or firm 
submitting the request or complaint", and, an SOS 


shippers' request or complaint denied, the reason for denial. 
| 


Finally, General Order No. 14 commanded Petitioners 
to "@esignate a resident representative in the United States 
with whom shippers situated in the United States may lodge 


their requests and complaints"; ordered said representative 


to keep records for the Commission "for a period of two 


years"; and directed Petitioners, within 90 days, to set 
forth in their tariff "full instructions as to where and 
by what method! shippers may file their requests and com- 


plaints". 


Iv. 

The Show-Cause Order denied the existence of any 
"aisputed facts” and excluded evidence or statutory findings. 
It instructed the Commission's own legal counsel to file 
replies to all pleadings filed by Petitioners, which he did. 

t conceded to Petitioners the opportunity of arguing the 

ease with the Commission's Counsel before the Commission 
itself. The Commission's Counsel advocated dissolution 
of Petitioners! Association upon the ground that: 

"Failure to comply with these General Orders 

constitutes conclusive evidence that the 

minimum essentials of the statutory require- 

ments of Section 15 are not being met; failure 

to comply with these General Orders necessarily 


results in failure to comply with the statutory 
requirements." : 


V. 


On March 28, 1967, Respondent Commission issued 
its Report and Order, thrice directing disapproval of 
Petitioners!’ Articles of Association, for non-compliance 


with General Order No. 7, General Order No. 9 and General 


Omdex No. 14. Petitioners were afforded 66 days to comply 


| 
with all three General Orders, complete dissolution being 
the penalty for disobedierice to any General Order or any 


term of any one of the General Orders. 


On May 25, 1967, the Commission granted Petitioners' 
| 


urgent request to extend the life of the Association until 
June 15, 1967, in order that this appeal might be filed 
and an application for further stay sought from this Court. 


VI. 
At the heart of the dispute with Respondent 
Commission is the nature and extent of its jurisdiction 
over an association headquartered in Holland. can the 
Commission validly dissolve the Association, regardless 
of the severity of the consequences in Holland, the policy 
of the Government of the Netherlands toward the Association, 


and the economy of the areas of Europe in which the operations 
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4 
of the Association have been conducted continuously for 
more than forty years? Can the Commission Summarily cancel 
Petitioners! Articles of Association without, as it admitted 
in its Report, determining whether Petitioners! Association 
is or is not "operating in a fair manner, consistent with 


the statute”? 


In its Report the Commission brushed aside all 
jurisdictional questions, saying shortly: 

"Me mere fact that its conference agree- 

ment is subject to our jurisdiction should 

preclude it from questioning the applicability 

of these general orders to its activities”. 

Petitioners! Association was ordered dissolved 
by the Commission as punishment for questioning the Com- 
mission's powers, first, arbitrarily to amend Petitioners’ 
Articles of Association by notice published in the Federal 


Register; second, to demand reports in the same fashion; 


third, to determine exclusively the Association's membership 


terms and conditions, and how its members shall be inter- 


nally regulated among themselves; and.fourgh, to demand 
reports identifying all who complain and against whom and 
why, as well as any punishment meted our at Petitioners’ 
headquarters in Holland. Most important of all, Petitioners 
questioned the power of the Commission to control Petitioners' 


dealings with their customers, all European shippers of 


articles and goods exported to buyers on the Pacific Coast 


of the United States. 4 


Having excluded all evidence in its now) habitual 
fashion, the Commission could make no findings of fact. 
| 


Nevertheless, it included in its Report an apparent sub- 


stitute for a finding of fact, viz., 


"We cannot see how the activities of a conference 
serving the United States foreign commerce can 
have no effect on United States Shippers, or 
United States carriers which might seek! to join 
the conference”. | 


By definition, however, United States shippers cannot be 
involved in shipments from Europe. The eridence would have 
been, moreover, that no United States carriers ce ever 
experienced difficulty with Petitioners’ Association - had 
the Commission not closed its eyes and ears to the facts. 
| 
Vil. 
The grounds upon which relief is sought 
follows: 
A. As to all three orders @isapproving Petit- 
ioners! Articles of Association for non- 
compliance with the Commission's General 


Orders: 


The Commission does not have authority 
to disapprove articles of association 


of an association domiciled in Holland. 


Publication of the Commission's General 
Orders in the U.S. Federal Register is 
not notice to an association domiciled 
in Holland. The Commission's attempts 
to serve its demands directly by inter- 
national mail addressed to Petitioners! 
office in Holland constituted a breach 
of domestic and international law and 


were nullities. 


The Commission does not have authority 


to order an associatior® domiciled in 
Holland, by rule or regulation or other- 
wise, to amend its Articles of Association, 
to file reports with the Commission, or 


to designate foreign agents or employees. 


The Commission does not have authority 
to dictate the terms of Petitioners’ 


Articles of Association. 


The General Orders are not authorized 


by the Shipping Act. 
| 
If the General Orders are authorized 
| 
| 
by the Shipping Act, they constitute 
interpretative rulings and are| not 
enforceable by orders disapproving 


Petitioners! Articles of Association. 


The jurisdiction of the United) States 
over Petitioners' Articles of Association, 
if any, does not extend to complete dis- 


solution of the Association. 


The orders cancelling Petitioners! Articles 
of Association for failure to obey admin- 
istrative regulations and file adminis- 
tratively-required reports are| invalid 
under the Federal Reports Act of 1942, 

5 U.S.C. §$§ 139 et seq. 


The orders cancelling Petitioners! 
Articles of Association were arbitrary 

and capricious, contrary to law and treaty 
and to the prohibition aanianh impairment 
of contracts embodied in the Fifth Amend- 


ment to the United States Constitution. 1 1 4 


ais 


The show-cause procedure was contrary 
to the requirements of’ Sections 15 and 
22 of the Shipping Retin Sections 7 
and 8 of the Administrative Procedure 
Act. It deprived Petitioners of due 
process of law guaranteed by the Fifth 
Amendment to the United States Consti- 
tution. : 

The participation of the Commission's 
own Counsel in the show-cause proceeding 
unduly prejudiced Petitioners and de- 


prived them of the fair, impartial 


hearing to which they bre entitled by 


law and the United States Constitution. 


As to the order disapproving Petitioners' 
Articles of Association for non-compliance 
with the Commission's’ General Order No. 7, 


particularly: 


1. Petitioners! "method or system” used in 
policing Petitioners: obligations under 


their Articles of Association is not an 


agreement covered by Section 15 

of the United States Shipping Act and 
% 

is not subject to the jurisdiction of 


the United States. 
~- 


The Commission does not have) authority 
to order an association domiciled in 

| 
Holland to file reports with the Com- 


mission, and, in particular,) reports 


showing the nature of each complaint 
received by the Association, the action 
taken thereon by the Association and 

| 


the"penalty or other sanction imposed". 


If, arguendo, Petitioners! Articles of 
Association are subject to Section =l3) 
of the Shipping Act, the Commission 


cannot disapprove said Articles of Assoc- 


tation without the specific finding of 
| 


fact required by said section, namely, 


"a finding of inadequate policing of 


the obligations under it." 


As to the order disapproving Petitioners' 
ticles of Association for non-compliance 
with the Commission's General Order No. 9, 


particularly: 


1. Tne Commission is not authorized to 
dictate the terms of Petitioners! Articles 


of Association relating to the “admission, 


withdrawal and expulsion" of members of 


the Association. 


If, arguendo the Commission is authorized 
to regulate the terms of Petitioners' 
Articles of Association relating to 
membership in the Association, neverthe- 
less, the terms prescribed in General 
Order No. 9 are not supported by Section 
15 of the Shipping Act, are arbitrary 
and capricious, and deprive Petitioners 
of their property without due process of 


law. 


Section 523.10 of General Order No. 9; 


ostensibly requiring the redrafting and 
resubmission of lawful agreements, is 
contrary to Section 15 of the Shipping 

Act and constitutes invalid administrative 


legislation. 


As to tne order disapproving Petitioners’ 


Articles of Association for non-compliance 


| 
with the Commission's General Order No. 14, 


particularly: 


on 


Since Petitioners' shipping services are 
performed exclusively for European shippers, 
and Petitioners’ procedures for handling 
their requests and ponents are oper- 
ative entirely outside the Ynited States, 
such procedures are not lawfully subject 

to the Commission's "continuing obser- 
vations" provided for in the Commission's 
"Statement of Policy" set forth in 

Section 527.1 of General order No. 14 


and the subsequent regulations implementing 
this Commission “policy”. 


Petitioners' procedures for handling 
requests and complaints of European 
shippers are not proper subjects for 
control by an administrative agency 


of the United States. 


The Commission does not have the authority 
to compel an association domiciled in 
Holland to “designate a representative 

in the United States" nor to compel 

such representative to maintain records 
for "a period of two years", or for any 


‘ other period. 


Since Petitioners! tariffs are prepared 


and published in Europe, the Commission 


does not have authority to dictate the 


terms of Petitioners! tariffs to include 
"full instructions as to where and by 
what method shippers may file their 


requests and complaints", or for any 


other purpose. 


WHEREFORE, Petitioners pray that the 


Honorable Court declare invalid, set aside and permanently 
enjoin the enforcement and/or carrying out of the aforesaid 
orders of disapproval, pursuant to the provisions of Section 
1009 of Title 5 and Section 2349 of Title 28, U.S. Code, 


and that Petitioners be granted such other and further relief 


as the Court may deem proper in the premises. | 


Respectfully submitted, 
GRAHAM JAMES & ROLPH 
Leonard G. James 
Charles F. Warren 
F. Conger Fawcett 


By ss/Charles|F. Warren 
CHARLES F. WARREN 

| 

Attorneys for Petitioners 

OUTWARD CONTINENTAL NORTH PACIFIC 

FREIGHT CONFERENCE, and Its 

Members. 


May 29, 1967. 


OUTWARD CONTINENTAL RON 


he Title of tho Asaociation will bo : 


° 
OUTWARD CONTINENTAL NORTE PACIFIC FSEIGET CONFEREN 


Members 
Members of the Conference are: 


Compagnie Generale Transatlantique 
Eamburg-Amerika Linte 

EBolland-Amerika Lyn 

Deutsche Dampfsechiffahrtsgeselischaft Kosmos 
Det Catasiatiske Kompegni 

Roland-Linie A. - G. 

The Royal Mail Steam Pacxet Company 


Sccrevariat . 
The Secretariat will be lcotted in Rotterdaz p. ¢ 


ARTICIES CF ASSCCIATION 


Cu.THronce . 

: “thie Conference will cover foutward traffic 
Prom Scandinevian, eltie, German, Dutch, Belgian end 
French Atlantic ports te all Pacific Coast ports nerth of 
the United States - Mexican border, and to the Eawaiien 
Zslanés with transhiprent at Los Angeles Harbour and/or 
San Franciscc. ‘ 


2. Notice 
Any mexber desiring to witharew from the Conference must 
notify the Secretary one month beforehand, and no member 
will be entitled to quote luwer rates wns. such novice. 
has expired. 


Unless otherwise specificaliy agreed, ee nerane shell auto- 
matically cease when service is abandozs end if notice of 
abandonment. is not given to the Confevehce, failure te heve 
@ sailing in this trade from a Continental port within the 
scope of this iwreement for a pericd of three cr more consec- 
utive monthe, szall be regardee as ebandonnment. Suck member- 
ship may be retained with approval of the Conference but such 
member shrill have no vcte until service is resumed. Notice cf 
21 changes in voting status of member lines pursuant *o this 
article shnll be furnished promptly to the Governmental agency 
charged with the administration of Section 15 of the Shivping 
Act i916, os anerced. t 


4. New Members 
Application mist be mod. by letter cadresscé 29; 
Any comnon carrier by water.who hes been reguiar. 
such common carrier in the trade covered ty this 
who furnishes evidence of ability and intention! in geod faith 
to institute and maintain a reguler sorvice between the perce 
within tho scope of thie agreement, may hereafter becone a parcy 
to this agreement by unanimeus vote as per clause No. 12 and ty 
signing this agreement or a counterpart thereof. in no instance 
skall-admission to membership be denied an applicant except for 
just and reasonable cause. Promt advice of ony such deniel, 
together with full statement of the reasons thereof ehali be fur- 
nished to the Governmental agency charged with the administration 
of Secticn 25 of Skipping Act 1915, as amended. Every eppitcavion 
for admission to membership shell be acted upon) promptly and rc 
admission to membership shall be effective until advice thereol 
ty cable cr radio, followed ty written confirmation thereof, has 
been sent to the aforementicned governmental agency. 
| 

- Sohere cf each Line 

It is further esnecially understood that all Members havo 

the right to accept cargo from any port in the sphere cf 

the Conference, but not below tariff rates agrecd upon in 

Conference fren such ports. | 


. Arrangements with other lines 
YO Member wi > entitied to enter into relationship with any 
outside Line in the sphere of the Conference to tho detriment 
of any Member of this Conference. | 
| 


Cometition | 
Members have the right to fight commetition* unfettered from 
their national ports of call cnly, but they are| bound to keep 
in such cases the other Members aivised through) the Secretary 
as to rates quoted and/or accepted and 211 measures they take. 
Measures to be taken in connection with competiticen from other 
than-national ports of call sre subject to the regulations of 
the Conference, and Members not to heve the right to take other 
measures than agreed upen in Conference. | 

7. Tariffs A 

Tariffs of rates, commissions, ctc. are to be discussed, exen- 

ined and fixed in meetings, or if needful by correspondence and 
Members are bound by same, with the exception that the Members 

heve the right to quote and accept higher rates, 

Members undertake that neither they nor their agents will make 
any return or rebete to shippers, consigneys, or interested 

perties. All rates apply from f.c.b. steamer and will not in- 
clude any expenses wnatsoever. Through rates of freight from 
or te any pre or post-terminal ports to be agreéd upon in 

Conference. | 
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8. Ponalty 
Any member cammittingn deliberate breach or non-performance of 
ony of the regulations or rosolutions of tho Conference chnll 
pay a2 penalty of not exceeding £500, a6 decided by the Confer- 
ence in Meeting. Obvious mistakes or inadvertency excepted. 
Penalties to be dividod amonget the other members cs may be 
resolved by the Conference. i 


Meetings 
Meetings will be held quarterly, unless otherwise agreed upon, 
The place and time of the Meeting to be fixed by the majority, 
each member to have ane vote. © 


Chairmen _ : LAT 
A Chairman to be elected at each meeting, as mich as péssible 
in rotation, and to remain in office until the next meeting. 


. Exoenses of Secretariat 


The expenses of the Secretariat will be divided between the 

Membero on an equal basis, wmiless later on it becomes advis- 
able or necessary to divide same in agreed proportions. If 

ao required by the Secretary, sufficient cash will be put in 
hand to advance fcr current expenses; statements of accounts 
to be submitted quarterly. 


- Decisions 
Decisions to be taken unanimously by all members who are 
entitled to vote. x 


Disputes 
In alli cases cf disputes between the Members, the matter will 
be referred to an arbitrator named by the Conference, and this 
decision is tc be final and binding on all parties. 


€ 


Compagnie Generale Transatlantique 
Hamburg-Amerika Linte 

Holland-Amerika Lyn 

Deutsche Dampschiffahrtsgesellschaft Kosnos 
Det Cstasiatiske Kompagni 

Roland-Linie A.-G. 


The Royal Mail Steam Packet Company 
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The undersignca carcsiers acree te cbrsorve not lower thhn the elective rates 
* shewa in the Cutward Continental North Pacific Fretzht Conferonee Taritl Ho. 9, 
Stuppiescats or amendrente theretc or reissues thereof, on cprg0 moving froa 
Boracaux to all Pacific ports of the United States of North) ‘sericea and of Canade. 


” This egsccnent covers carso loaded by direct ste mor and /er| transnippeé at ony 

e French port, it boiny undorstood that in the letter cause iti will be the privilege 
" of the undersigned carriers to absorb the cost of transportat fon by eee exnc/or 

. canal and/or river Bordeaux to transhipping port. 


By consent of all of the parties heroto any coumon cartier by water entering 


v ~ tho service my bocome a party to this transhipment agreement. No carrier will te 
K denied admission except for just*‘end reasonable ‘cause. | 
| 
‘ Any Signatory to this agreement my withdraw therofron| immedictciy upon fti- 
ing written notice oi ineir desire to do so with-all other signctorics of this 
agreenent. . 


+ 


” No carrier may become a party to this agreement or w sthérew therefrom until 
advice therecf has been mriled to the’Governmental Agency charged with th: adsin- 
istration of Secticn 15 of the Shipping Act,- aes as amended. 


Any moeification cr canesiiacton of this agreement er any part hereof eral. 
not be valid or binding upon the parties hereto unless and patil it has been fiied 

. with and approved by the Governmental Agency charged with the administration of 
Section 15 of the Shipping Act, 1916, as amended. 


| 
> Genoa, February i6, 1937. | 


Cie Generale Transatlantique *DOLLAR STEAMS) SEP t IONES INC., LTD. 
PEUR L'ADMINISTRATEUR DIRECTEUR GENERAL 


Ss Un Sous-Directeur By__(Sg?.) LIIGI SEMINC 


v (Sga.j M. OLIVE 
M. Olive 
Zanmburg-Amerikanische N. V. Nederlands ch-sAnerixeansche 
Packetfahrt-Actien-Gesellischaft Stoomvaert-Maatscheppij - 


HOLLAND-ANERIKA LIJN 
» (Sgd.) E. JENS 


E. Jens (Sgd.) F. C. |BOUMAN 
drectcr for F. C. |Bouman 
a, North Pacific Service : Managing |Director 
* 
a 
Ca y 
2 | 
4 *Name changed to American President Lines, Ltc., November 22, 193. 
+ , oa 
| 
ot | 
| 
5) 
| 
| 
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NCRDDEVISCEER LLOYD ROYAL MAIL LES, LIMITED 


rika-Tahre =) = Nee ers 
Amerika-eohre (Sgé-) P. G. NM. MITCELIZ 
P. G. M. Mitchell 


(Sea) R- EERTRAM Director & Generel Manager 
-_ 


R. BSertran P.t.c 
Maneger for ‘ 
North Pacific Service 


e 
Aktieselskabot "TTALIA" 
Per Pre DET OSTASLATISKE KOMPAGNI Societa' Anonina Di Nevigazione 
“(The Fr ‘siatic Company, Limited) Sede in Genova-Capitaie Sociale 
L.500, 000, 066 
(Sga.) E. JGRG NSEN Sede, Succursale e ci 
E. Jfrge.sen - Armenento di Trieste 
Proxy. 
(Sga.) ING. PABBRI 
Ing. Fabbri 
(Sed.) CAV.G. SUTTERA 
Cav.G. Suttera 
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Cop 
U. S. Meritime Comission 
Agvcensat No. 93-C€ 
Approved Februcry 4, 1938 


Parties as of July 5, 1949 


american President Lines, Lid. 

The East Asiatic Comany, Ltd. (A/S Bet gerenictiske Kompagni ) 

Compagnie Generale Transatlentiaue | 

N.V. Nederlandsch-ancrikaansche Stoomvasrt -Maatschappij 
"Bolland -Amerika Lijn" | 

Royal Mail Lines, Limited | 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA-CIRCUIT 
b 


No. 21,022 September Term, I9 cc 


Outward Continental Borth Pecific Preight 
Conference, and its wempers, v 


. United States Cours 
Petitioners ates Cours of 4 
i , for the District ng sl eas 
v. i ae 

‘ F FH) YUNG 1967 

Federal Maritime Coumission and t Y 
DNL 
United States of Anerica, ; oth cen, ) 


Respondents. 


fhe above-entitled case came on for heering on 
petttioners' application for interlocutory injunction, 
and said application was argued by counsel. 


Upon consideratian whereof, it is 


ORDERED by the court that the aforesaid spplica- 
tion be granted, and the effectiveness of the order an 
review herein is stayed pending appeal, provided that peti- 
tioners shall file their brief in this case om or before 
July 7, 1967. Respondent shall file its brief on or before 
July 21, 1967, and petitioners reply brief, if any, and a 
joint appendix shall be filed on or before July 31, 1967. 


Phe Comission shall file’a certified index to 
the record herein within 15 days from the date hereof. The 
parties may file their briefs and the joint appendix in 
mimeographed or Xeraxed form, and the clerk is directed to 
set this case for hearing as soon after the Briefs are filed 
as the business of the court will permit. 
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O 
United States Court of EE 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,022 Seoalaiee Term, 19 66 


Prehearing conference now scheduled herein for 
June 29, 1967, is dispensed with. | 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


OUTWARD CONTINENTAL NORTH PACIFIC 
FREIGHT CONFERENCE, 


Petitioner, 
No. 21,022 


Ve 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents. 


wevvevvvvuvuvuYYsY 


3 
CERTIFICATION OF THE RECORD BY THE FEDERAL MARITIME COMMISSION 


en ee Se eee 


I hereby certify that the following is a true and correct list of all the 
‘ 


documents which constitute the entire record befoye the Federal Maritime Com- 
mission in the above-styled proceeding. These documents are and will be held 
in the custody of Thomas Lisi, Secretary, Caeeare of such records for the 
Federal Maritime Commission, for and on behalf of the Clerk of the Court, pur- 
suant to the provisions of Rule 38(g) of the Ruleg of the United States Court 
of Appeals for the District of Columbia Circuit. 

é 


In Witness Whereof, I have hereunto set my hand and caused the seal of 


the Federal Maritime Commission to be affixed on the 14th day of June, 1967. 


Thomas Lisi 
Secretary 


DOCKET NO. 66-36 


ADMISSION, WITHDRAWAL AND EXPULSION. SELF-POLICING 
REPORTS. SHIPPERS' REQUESTS AND COMPLAINTS. 


OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT 


Order to Show Cause, dated June 6, 1966, 1 
Attachment. 


CONFERENCE 


0 pages, 1ll-page 


Notice of Postponement of Dates, dated July 8, 1966, 1 page. 


Receipt of Late-Filed Memorandum of Law, dated September 12, 


1966, 1 page. 


Respondents Memorandum of Law, dated September 7, 1966, 29 


pages. | 
Request for Enlargement by Hearing Counsel 
1966, 1 page. 


> dated September 20, 


Enlargement of Time for Filing Memorandum) of Law, dated 


September 21, 1966, 1 page. 


Reply Memorandum of Hearing Counsel, dated 
9 pages. 


Notice of Oral Argument, dated October 6, 


October 3, 1966, 


1966, 1 page. 


Allotment of Time at Oral Argument, dated) November 1, 1966, 


l page. 


Transcript of Oral Argument, Volume 1, dat 
1966, pages 1 thru 33. 


Report of the Commission, dated March 28, 
Order, dated March 28, 1967, 2 pages. 


Motion to Stay the Effective Date of the C 
Disapproval Order, served March 28, 1967, 
2 pages. 


Enlargement of Time for Compliance, dated 


ed November 16, 


1967, 13 pages. 


ommission's 
dated May 25, 1967, 


May 26, 1967, 1 page. 


OPENING BRIEF FOR PETITIONERS 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,022 


OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT 
CONFERENCE, and its Member Lines, 


Petitioners, 
Vv. 


UNITED STATES OF AMERICA and the FEDERAL 
MARITIME COMMISSION, 


Respondents. 


On Petition for Review of an Order of the 
Federal Maritime Commission 


GRAHAM JAMES & ROLPH 
United States Court of Appeals LEONARD G. JAMES 
tor the District of Columbia Sizcuit 
ie CHARLES F. WARREN 


FRED yuL# 1967 


F. CONGER FAWCETT 
Vat hen. Ofc. Z, 310 Sansome Street 

CLERK San Francisco, California 
and 


1725 Desales Street, N.W. 
Washington, D.C. 


July 1967 Attorneys for Petitioners 


STATEMENT OF QUESTIONS PRESENTED 


1. Where the statute, Section 15 of the Shipping 

Act, 1916 (46 U.S.C. §814), directs disapproval of a conference 
agreement on a finding, after notice and hearing, of inadequate 
self-policing and/or failure to maintain reasonable procedures 
for hearing and considering shippers' requests and complaints, 
may the administrative agency forego such factual findings and 
instead disapprove a conference agreement solely for failure to 
submit reports covering the two activities? 


2. Where Congress, in the course of enacting a 
statute, affirmatively deletes from the pending bill a require- 
ment that all agreements must "contain provisions" on the subject 
of self-policing, may the agency thereafter reintroduce the 
stricken requirement, by rule, and disapprove, ipso facto, any 
agreement which does not so "contain provisions ? 


3. Where Congress, in the cours? of enacting a statute, 
strikes language which would require foreign-based conferences 
(a) to commit themselves to produce reports and records, from 
wherever located in the world, on demand of the agency, and (b) 
to designate a "resident representative" in the United States, 
may the agency thereafter reintroduce these same requirements, 
by rule, and dissolve any foreign-based conference which does 


not comply with the rules? 


4, Especially where Congress has expressly declined 
to do so, may an administrative agency of the United States, 
consonant with principles of international law and comity, 
as recognized and adhered to by the United States, inquire into 
and punish for the minute details of an association organized and 
existing under the laws of, and on the soil of, another friendly 
maritime nation, in the absence of any showing of any adverse 
effect whatsoever on any United States interests? 


5. May an administrative agency of the United States, 
consonant with principles of international law and comity, to 
which the United States subscribes, serve its demands directly 
upon and require response directly from citizens of foreign 
nations, physically located in those several nations, or must it 
follow the internationally recognized procedures for serving 
demands on such foreign nationals? 


6. Where the statute (Section 29 of the Shipping Act, 
46 U.S.C. §828) provides that, in case of violation of a Commission 
order, the remedy shall be by application to a federal district 
court, for enforcement -- and where the Federal Reports Act 
prohibits sanctions for failure to comply:with reporting orders, 
except as provided by law -- may an agency instead enforce its 
reporting (and other) orders by threat of dissolution of the 
non-reporter's collective existence, under Section 15 of the 
Shipping Act? 


No. 21,022 
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The manifest error of these conclusions cannot bde- 
ignored, deeply coloring as it obviously does tne Court's entire 
consideration of the merits of any challenge to the Commission's 
rules. 


Nor is the error even disputable. To 


it is so flatly and unequivocally wrong that, were it to avpear 
in a litigant's brief before this Court, we have no doubt but 
that the Court would (properly) chide the litigant severely, 
for so blatant a deceptive misreading. We are constrained to 
consider it less than simple justice to have the litigants' 
rights decided on such a faulty premise. 
The legislative history to which this| 
in both Alcoa and Pacific Coast European Conference, as the 
basis for its determination of a "broaderrulemaking authority” 
is the statement in the Senate Commerce Committee Report that 


Section 43, as amended by the Senate (and as ultimately 


adopted) -- 
| 

“would broaden considerably the Commission's 

rule-making power as originally outlined in 


the bill." Sen.Rep. 860, 87th Cong.,|1st Sess., 
p. 20 (August 31, 1961). 


The critical -- and critically eceroreced -- word 
in this passage is "bill." It is clear beyond peradventure, 
from all of the legislative history as well as from the word 
itself, that the comparison being made by the Senate Commerce z 


Committee was between its own version (subsequently to be 


Section 43) and the earlier, more limited House! version, 
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3 of the Shipping Act as enacte 
@ifferent from the same grant “AG: f the Merchant 
het of 1935 (46 U.S.C. §i x which the Commission's 
immeciate predecessor relied, for general rulemaking power, in 
the administration of both statutes, when, prior to the 
ii/ 
it administered both acvs. 
See the explicit statement to tnis effect in the recommencations 
‘time Boerd to the House Committee, convained 
hat body's Report on 1 (H.R. 6775), H.R. Rep. No. 498, 
n Cong., lst Sess., 23 (June 8, 
ttre! Board shouleé expressly de given general 


power to acopt rules and reguiations necessary 


to carry ous its duties under tne Shipping Act, 


i916. 

"She Board is presently vested with several 
parciculer grants of rulemaking power (e-&->, 

a ae a 

6 UcS.C. sec. O10; 40 U.S.C. sec. 576). 
Moreover, by section 204 of the Merchant Marine 


section <U" Of Nee 
Act. 1936 (46 U.S.C. sec. 1114), it is vested 
witn power to adopt ail necessary rules and 


Ti7 Reorganization Plan No. 7 of 1961 (26 F.R. 7315), as amended; 
Pike & Fischer, Shipping Regulation, p. S.R. 25:19. 


¢ 
12/ See also Section 19(1) of Merchant Marine Act of 1920 


(46 U.S.C. §876). 
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RF. 4 S.R.R. 20,456, 20,457 (N.D. Calif. 1963), affirmed, 


35 F.2d 255, 1964 A.M.C. 1865 (9vn Cir 
oment Co. v. Commissi 
129, 134, 135, 80 L.Ed. 528 (1936); Helvering v.- 
“Mutual Life Ins. Co., 311 U.S. 267, 85 L.Ed. 180 
Addison v. Ho s411 Fruit Products, 322 U.S. 607, 6 
L.Ed. 1488 (1944); 
Federal Maritime Board, 112 U.S. App. D.C. 290, 
(D.C. Cir. 1962); United States v- Maxwell, 278/F 
(8th Cir. 1960); American President Lines v. Ma¢: 
F.Supp. 897, 899 (D-D.C. 1953). 
Recognizing, then, in the finel analysi 
43 is only what it purports to be, nothing more 
and, further, recognizing that, as the Court st 
Coast European Conference case, agency action b 
is, as a general principle, in an approved asce 
nevertheless urge that the Court examine these 
this statute, particularly in the context of this i 
charged setting. Notwithstanding the general approbation of 


increased agency rulemaking, it remains as much the duty of th 


judiciary to examine the specific exercises of) 


to determine that it does not unwarrantedcly "snvade"™ the 


legislative process, and go beyond what Congress itself hes 
| 
authorized. Civil Reronautics Board v. Delta ir Lines, 357 


U.S. 316, 6 L-Ed.2a 869 (1961); Aa@ministrative Procedure Act, 
| 


5 U.S.C. §706. 
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what the three General Orders here 
concerned are, and mean, it is equally importent to recognize 


at the very outset wnat they are not. They are not -- whatever 


rules of prospective “policy,” "euidelines," or “interpretative 


rules" without mandatory odinding force. f° they were, they coulc 


ossibly have resuited, as they didin fact result, in ipso 
¢ 
facto orders of Gissolution of the Association's collective 


13/ 


existence. American President Lines, ‘Ltd. v. Federal Maritime 
Report of the Attorney General's Committee on Administrative 
Procedure, pp- 99-100 (1941); cf., Skidmore v. Swift & Co., 323 
U.S. 134, 89 L.Ed. 124 (1944). 
For the same reason -- the imperative fashion in which these 

General Orders were made to apply -- thet"Storer doctrine,” 
underlying so much of the Court's decision in the Pacific Coast 
European Conference case, is also inapplicable. As that doctrine 
is expounded in the (not-indisputable) earlier decision of this 
Court, in American Airlines v. Civil Aeronautics Board, 123 
T37_cf., tne Commission's counsel's statement, in urging such 

d@issolution, “compliance with the statute is not possible 

except as there is compliance with the General Orders" 

[J.A. 53], and again, “Failure tq comply with these 

General Orders constitutes conclusive evidence that the 


minimum essentials of the statutory requirements of 
section 15 are not being met." [J.A. 55 ]. 
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denied, 385 U.S. 843, 17 L.Ed.2d 75 (1966): 


| 
| 
| 
| 
| 
U.S.App.D.C. 310, 359 F.2d 624, 629(D.C. Cir. 1966), cert. 
| 
| 
| 


"(The doctrine] rests on a fundamental awareness 
that rulemaking is a vital part of the 
administrative process, particularly adapted 
to and needful for sound evolution of jpolicy in 
guiding the future development of industries 
subject to intensive administrative resulation 
in the public interest, and that such rulemaking 
is not to be shackled, in the absence of clear 
and specific Congressional requirement, by 
importation of formalities developed for the 
adjudicatory process and basically unsuited for 
policy rulemaking." 
| 
"Policy" and "guidelines," however, are most significantl 
| 
absent from the iron-clad imperatives of these three General 
| 
Orders -- mandatory "agreements," reports, filings and 
1/ | 
appointments. 


The Commission's General Orders 7, 9,|/and 14 are 


not valid -- at least, as here administered -- under Section 


43, or any other statutory section, unless the provisions of 


| 
the Shipping Act authorize the Commission to dissolve an 
| 
association by disapproving its organic agreement, previousl 


| 
_ approved, solely for failure of the parties to accept new and 


different terms of agreement, submit reports, and/or "Gesignate 
| 


a resident representative" in the United States. Section 15, 


which, under the Commission's view, "compelled™ the orders of 
| 
disapproval, will be searched in vain for any such authorization. 


147 As Will be developed hereafter, the international aspects 
peculiar to the Shipping Act (and clearly recognized by 
Congress), as apart from all domestically-operating regulatory 
statutes including the Federal Aviation Act, offer a stiil 

greater distinction between the "Storer" line of cases and 

the instant case, and provide a sobering caution against too- 
easy assimilation of the doctrines applicable to the one, 


into the other. 
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European Conference case the 


"would not be foreclosed 


Order "fell outside the permissible range of Commission rule- 
* 3n terms of what-Congress had in fact authorized. 
rule does not transgress 
which it is issued, it is still the statute 
which speaks ... ." (slip sheet opinion, pp. 8, 10). 


The Court there took the petitioning Conference to 
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task for failing, as it felt, to make any such showing of incom- 
patibility of General Order 9 with the Congressional scheme. 

The Gemonstrable fact is, nowever, that all three of the 

General Orders here concerned transgress -- indeed, fly in the 
face of the ‘Congressional grant of authority -- domestically 
as well as internationally. 

This portion of the brief will show that, as a matter 
of Congressional intent, the 1961 amendments were not intended 
to reach the activities and extremes of the General Orders here 
in question; that, to the contrary, in large degree the General 
Orders' requirements directly conflict with the Congressional 
purpose. The following major section of the brief will 
Gemonstrate why, when Congress deliberately pulled away from undue 
extraterritoriality in its enactments, it was legally correct 
and why, conversely, the Commission's overriding General Orders 


are, on the broader scale as well as the narrow, invalid. 
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Invalidity of General Order 7' 
"Amendment" Requirement 


eral Orders was, a 
observed, a : specific amendmen 
in 1961. 1 Order 7, concernin 


ostensibly "implements" that provision of Sectio 
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"The Commission shall disapprove any s 
agreement, after novice and hearing, on 
a finding of inadequate policing of the 
obligations under it... .” 


In the instant case, however, the Commiss fon'*s order 
| 
of disapproval did not rest upon é@ "finding of 1 guate 
policing. Quite the contrary, the Commission fr 
as to all three General Orders, it had no re substantive 
findings, stating: 
"Tt is respondent's contention that, 
although it does not comply with the 
general orders, it has nevertheless no 


operated in a manner inconsistent wit: 
the statute .... 


nade 
: 5 
ankly admitted thav, 
| 
rest in 
| 
| 
| 
i. 
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| 
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"Respondent's contention would be valid 
were we attempting to show that its e¢tual 
operations did not meet the statut tory) 
requirements. Such is not the purpose of 
this proceeding, however." [J.A. 65 §]. 


Instead, the conference was ordered dissolved (un er t 
for its failure to submit "reports," but also, perha ps primarily, 
ent 


for failure to amend its basic organic agreement to include: 
| 

"a provision describing the method or | system 

used by the parties in policing their obligation 

under the agreement, including the procedure for 

handling complaints and the functions ane authority 

of every person having responsibility) for administering 

the system."([J.A. 72 
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addition to suodstantially the present 


an additional sentence readin; 
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The Senate, nowever, Geleted the phrase, stating explicitly 
this deletion: 


"ye also deleted a provision which would have 
amended section 15 to require that no conference 
agreement could be approved unless the Commission 
found that the agreement contained ‘effective’ 
provisions for policing the obligations under it. 
Your: committee's amen rdment Ouran require the 

PoE HOE. to disapprove any conference agreement 

if it found, after notice and hearing, that as among 
the members there had been inadequate policing and 
enforcing of their obligations under the agreement." 
Sen.Rep. No. 860, 87th Cong., lst Sess., p. 17, 18 
(August 31, 1961). 


Finally, in the House-Senate conference to resolve the differences 
between the two versions of the bill, the conferees once more 
averted explicitly to the deletion, and accepted the Senate version: 


"Te House bill required conference agreements 

to contain provisions for policing of the 

obligations under them and for reasonable procedures 
for ‘consideration of shippers’ complaints. The 

Senate struck out the provision and inserted in 

lieu thereof autnority in the Commission to disapprove 

an agreement after notice and hearing on a finding of 
inadequate policing and failure to maintain procedures 
for hearing shippers' complaints. The conference 
agreement adopted the Senate ae 


Conference Report, H.Rep. No. e+e 107 Cong. Rec. 
p. 19291, (Sept. 20, 1961); iegis ative Index, p. 


157, See note 19 , infra. - 28 - 


For tne Commission to turn eround 
pre-condition of 
eyes 
reinsert 
stricken i provision 
Congress has authorized,’ Federal Maritime Commi 
Canadian Shipping Company, 335 F.2d 255, 258 (S$ 
As the Supreme Court stated, throu 


in Cudahy Packing Co. v. Holland, 


been, that it is any part of the ji 


"We cannot write into an act of Congress 


@ provision which 
Oyaicel SS as 


". . . Congress uses expressions of 
meaning. It takes acti on oe s See 
tions; e.g., it ae 


bocy finds a sufficient penumbra of m 
justify a claim to more authori ty than 2 
upon the face of its grant. It asserts 
authority and thus forces the issue upon 
It asks the courts to divine an intent on 
of Congress and then to decree that the wo 
the statute speli tnat intent. Of copneee 
be a plain intent, i 

statute must be deemed to be in pursuit O):t alr 5 and 
the courts will enforce that view. But where relatively 
plain language and congressional éondhet of accepted 
implication point one way and the contrary eppears 

only through strained and complex assumptions and 
deductions, questions which the Stee e rators may 
have as to the full intent and desirable scope of 
the congressional action ought to be accressed | to the 
Congress." Border Pipe Line Co. v. 

Commission, 84 U.S.App.D.C. 142, 171 F 


(.c. Cir. 1948). 29 
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Civil Aeronautics Board, 103 


230-231 (1958); Civil Aeronautics 


316, 6 L 2d 869 (19612) 
establisnes the 
Order 7 requirement. 
Yet one can imagine a skeptical Court stating, So what? -- or, 
in the words of this Court in the recent Pacific Coast European 
Conference case, Where is the "present abuse," the injury? 
One has only to look into the recent files of this Court to find 
the answer. The Court's No. 20,134, States Marine Lines, Inc. 
Federal Maritime Commission, (decided March 8, 1967, not 
yet reported), is the most current but unfortunately not yet the 
final stage of seven long years of utter frustration of two 
conferences’ earnest attempts to provide adequate self-policin Ey 
16 


utilizing the Commission's theses of a "Section 15 amendment. 

As that sorry history of litigation shows, the entire conference, 

in each case, save only the same one member, has been trying to 

adopt a self-policing system, as a Section 15 agreement, since 1960, 
only to be stymied, at every turn, by that one contentious member. 

This blocking, by one member, was made possible by the fact that, 

for many years in those two conferences, as in virtually every other 
conference serving the United States (including the instant petitioners 
the basic agreement could be amended only by unanimous vote of the 
entire membership; on the other hand, practices under the basic 
agreement (as self-policing rightly should be considered) may routinely 
be undertaken on a percentage-of-the-total vote. 


The Court's decision remanded the case to the Commission 
curing of a deficiency in "right of appeal." 


= 300 


is apparent tnat, until 
tituted, surviving the lone dissenter's attad 
those conferences are physically 


of carrying out the statutory mandate 


n ing rt ference agreement. 


Thus the official scrutin 
| 
Commission hes in fact not furthered but directly frustrated 


the Congressional design. To the conferences this brings (legi- 
timately) a threat of disapproval of their organic agreements -- 


because the statute says so. If to avoid this Scylla of disapproval 


1 
they would open themselves to the Charybdis of $1000/day penalties, 
under Section 15, for "carrying out an unapproved section 15 
17/ 
agreement." 
"Transgression" and "injury" resulting from General 


Order 7, to both public and private interests, are both clearly 


shown. Andthe fact that no such injury has yet )occurred to 
petitioners as a result is perhaps most surely atributable to 

| 
the Association's continued resistence to this grossly erroneous 


"policy" fiat. 


| 
The principles behind the reporting requirements of 


General Order are essentially the same as those under General 
14 and are, accordingly, discussed together with them, in the 
section next following. 


i77. which is, in fact, precisely what happened both of those very 

= same poor conferences, in an earlier stage their long agony 
over a self-policing "section 15 agreement). United States v. 
Trans-Pacific Freight Conference of Japan,| N.D. Calif. No. F1349, 
order of dismissal entered November 21, 1963, after payment by 
the lines of a compromise ae of $25,000. 


amendment 


Be aie jeeallLbee x usal & font and 
maintein reasonable procedures promptly 
eet ring and ic g shippers’ 


expressly directs 
-- in fact -- as 
Here as under General Order 7, 
however, th mmissi factual findings of actual operations 
irrelevant, instead ordering petitioners" Association dissolved 


for failure to| "file reports" and failure to hire a “representative 


matters of legislative history and Congressional 
he reporting requirements of General Orders 7 anc 14 are, 
as already noted, substantially on a par, one with the other, 
and may profitably be considerec together. In the 
(though perhaps not, in terms of economic outlay), 
States—-besed"resident representative" requirement may also be 
treated as part of the same overall problem. The two -- reports 


anc resident agents -- developed, in the various stages of the 
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18/ 
which were to become P 


the two are, as well, treated as part and 
in the "Legislative History Index" which 
cognizant Senate Subcommittee and 
the legislation, the late Senator 
had compiled -- as he stated, as an aid 
the Saye branch, and to the courts" (Legis 
Pp. vi) -- see Legislative Index,pp. 33-37. 
As noted in the Statement of the Case, 
clear just how much of the "reporting" uncer General 
is, under that Order as amended, still required 
overseas. Certainly the reports on "procedures" are 
required, and certainly the tariff amendment, taking place end effect 
wholly overseas, is still so required; perhaps 
-- the quarterly reports of actual handling of 
and complaints" need come only T i States, from the 
Nnesident representative." If the latter is true (and apart 
from the legality of the "resident representative" provision 
itself), the requirement is trivial, since as already shown there 
are no "American shippers" in the trade -- and the “American 


consignees” simply have no interest in the defined (§527.2; J.A 


T87 Hm. 4099, later H.R. 6775. 


19/ Index to the Legislative History of the Steamship Conference/ 


Dual Rete Law - Public Law 87-346 (75 Stat! 762), Sen.Doc.No. 
160, 87th Cong., 2&4 Sess. (May 17, 1962). 

This includes all pertinent Congressional reports es well 
as pertinent excerpts from the Congressional Record. The 
House Report already referrec to (H.R. Rep. No. 498) 
commences at p. 112 of the Index, the Senate Report (Sen. 
Rep. No. 860) at p. 168; the Report of the Conference on the 
disagreeing votes of the. two Houses appears at pp. 440-446 of 
the Index. 
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active retaliation in foreign ports. in the 
rocess, they might well peace foreign lines out 
conferences, thereby destroying conferences and 
placing the high-cost eericen operator, even if 
sudsidized, at a serious if not impossible competi- 
ive disadvantage. Second, and perhaps equally 
serious, to the extent such extraterritorial 
regulation cannot be as effectively enforced against 
foreign flag lines as against their competitors, our 
American lines, we would be working at serious cross-— 
purposes with fundamental precepts of national 
maritime policy. 
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it mey so be noted, parenthetically, that it was American 
shippers, oly, not consignees, ith which the Congress 
ana legitimately) concerned. 
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Kingdom -- 
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United ——— 
of Germany, Norv 
Department, 
reserve the 


"And so, at ti fant complex question of 
whether, and if s ; wi limitations, Congress 
should allow comni ved conferences to 
enter into avoproved dual te GOAPELETS 2 your 
committee recognized were serious JuEESO 
dictional limits upon this Government's power 
police ti the Edetasis™ of aL scheme of réguiation 
in in scope. hecorainel 

we have sought TO inerease and strengthen safeguards of 
the public interest which may be effectively and 
equally enforced by the Federal Maritime Commission. 
But we refuse to impose upon the Commission certain 
new extra-temitorial regulatory responsibilities 

which it could easily enforce against EOE 

flag lines but not against their Boss lag 
competitors." Sen. Rep. No. 860, pp. 3-4. (emphasis 
supplied). 


If possible, it made it even clearer, jin explaining 


why it (the Senate) had expressly removed, from)the House 


version, provisions to the effect that "as a condition precedent 


| 
to Commission approval," foreign-based conferences would be 


| 
required to "(a) designate an agent in the United States to 
| 
receive service of process," and (bd) agree in advance "that every 


’ i 
signatory must provide records or other information, wherever 
| 


| 
located, when required by Commission order." (Sen.Rep. No. 860, 
| 


at 24.). Stated the Senate Report: | 


"The House bill proposed an amendment|to section 
15, Shipping Act, 1916, which sharply| raised 

this question. That bill also contained a 

related proposed amendment to section) j2l, Shipping 
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port commerce and 
commerce, it must be 
e-of-process rs and document— 
Dou Similer to that contained in the 
Your committee believes, however, that 
Commission has such powers, which 
cannot enforce effectively against 
s of unwilling foreign governments, 
only in such provisions being enforceable 
accinse American-flag lines, therebdy 
them in PELE BOs to their rel atively 
foreign-flag competitors." 
Rep. No. 860, op. 24-25. (emphasis supplied). 
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Finally, see also the statement of Senator Engle, 
on the floor of the Senate, during the final debates, explaining 
the Senate amendment, which had been adopted by the joint House- 
Senate conference (see Legislative Index,p. 445): 


"We admit that what we are attempting to do is 
affirm the system of conference contracts which 
have been in effect throughout the international trade 
since about 1887. However, we make plain that we 
propose to superimpose on those conference systems the 
nest possible regulatory power, to the maximum that 
may possibly extend U.S. regulatory power into the 
international area; and that is what we have done. 
ZT read further from the statement of the managers 
on the part of the House: 
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for 
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| 
"!(4) fhe bill as it passed the House 
that conferences of carriers or indiv 
carriers operating in the foreign comm 
tne United States must designate vers 
whom service of process may be made » 
United States and provide records or 
information, wherever Locatea 
order of the Commission. These feat 
stricken from the bill in the Senate version.’ 
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"Why were they stricken? 
because American regulatory 
an extraterritorial efrecs. 
adout it. Twelve countries 
program 
and their objections to our committee, in which 
they objected to submitting themselves to the 
regulatory power of the United States, We agree 
ith that statement. We think we canino more 
subject them to our regulatory power than Engl 
tne Netherlands, or Japan could subject us to 
regulatory powers. 


"As far as we have been able to go, however, we 
have gone, which is that American ilinés must 

Submit their records. We cannot go further than 
that." 107 Cong. Rec. pp. 19862-19 5 Legislative 
index, p. 462 (emphasis supplied). | 


reports from overseas, on matters of "self-policing" and 
"shippers' requests and complaints," it should be perfectly 


apparent that the Commission is doing exactly what Congress 
2i/ 
expressly directed it should not do. | 


Insofar as the “resident representative" provision 
is concerned, what General Order 14 requires is, to be sure, 
a less exalted form of "representative" than the House bill 
contemplated. But, we submit, the difference is only one of 


degree, not of essential substance. Moreover, even that degree 
| 
| 
| 
| 


217 This conclusion is not undercut by the recent (and dubious) 
two-to-one decision of the Second Circuit in the "Ludlow 


case," Federal Maritime Commission v. DeSmedt, 366 F.2d 464 

(2nd Cir. 1966). For what the Commission would by these General 
Orders accomplish is precisely what the majority in that case 
found as the "only" effect of the Senate's deleting action (cont.) 
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Commission 


; “ Se IS 
ta wore irom 


Commission v. DeSmeét, 356 
the continued failure of certain 
ronidition of their several governments; see infra 
Commission returned to the Southern District of 


York,seeking sanctions of contempt. These were ultimately 


Federal 


.Supp. -, Pike & Fischer 8 S.R.R. 20,002, 20,007 (S.D.N.Y. 
23/ 
M-18-304, decided May 16, 1967, and May 29, 1967). 
infra): "Tnais [the F.M.C.- 
roduction proposals which the 
the bill] was recognized as 
erably beyond a clarification of Sections 21 
would require a foreign shioping line 
icy ance] the availaoility of cocuments 
irrespecti any oréérs its own government might 
give. ..'. 472 (emphasis supplied) 


22/ "That for the purpose of investigating alleged violations 
of this Act, the board may by subpoena compel the attendance 
of witnesses and the production of books, papers, documents, 


ene other evidence from anv place in the United States at any 
designated place of hearing. .. ." 


23/ The latest development in these elaborate proceedings 
stands as another example of the “present abuse” resulting 
from the Commission's self-assumeé power of Section 15 
disapproval for failure to produce reports, and from the green 
light given to the extraordinary practice by this Court's (cont.) 
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Nevertheless, all three DeSmect opinions made 


clear that, where the U.S. agent of a foreign 


abuncantiy. 


ine was Guiy 


served with a subpoena, th 3 itself must procuce documents 


from wherever located -- unless, and only unless 
2 


government flatly prohibited such procucti on. 


The net effect of all of this would r 


;, the line's 


to be that, once a "resident representative" of a foreign-based 


conference is establisned in the United States, 


necessarily seem 
| 
| 
| 


jfor just about 


any limited purpose -- even for receipt of "Shippers' requests 


and complaints" -- the conference will thereafter be fully 


subject to Commission demands for all documents 


\(and submission 


of myriad "reports") from the principals, located overseas. 


The Commission's triumph over the Congressional 


then have been accomplished. 


llimitations will 


One rather suspects the Commission may have planned it 


that way all along. 


C. The Absurdity of the General Order 9 


"Requirements" 


General Order 9, in contradistinction 


to either General 
| 


Order 7 or 14, at least has the superficial dignity of resting 


upon a statutory provision which does require 


23, continued Pacific Coast European Conerice Gecision. 


May 24, 1967, the Commission instituted, 


dy the familiar 


Order to Show Cause, a proceeding looking toward dissolut 


of the conference involved in the Ludlow 


iti Seagal 


failure of the few member lines to produce -- notwit 
Judge Ryan's decision holding that contempt was Sioa anted -- 


because, as the Commission's Order said, 


|: 
perms of conference 


On 


lit was “completely 


frustrated. F.M.C. Docket 67-33 - Calcutta, East Coast of 
India and East Pakistan/U.S.A. Conference - Order to Snow Cause. 


24/ The wisdom and correctness of these determinations are 


explored under argument heading III, infra. 
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Concerned with 
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Amendment to Section 15 states 
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a af ry member may 
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195, Pacific Coast European 
Conference v. Federal Maritime Commission, where this 
Order, alone, w involved, the Court sustained the rulemaking, 
against en attack that Congress had intended the Commission to 
juége the particular con: ference's own terms and conditions, not 
new ones of its own Gevisement. The Court brushed 
25/ 
aside the contention (in large part, in over-heavy reliance 
on an unduly broad view of Section 43; see pp. 17-23, Supra) » 
the Commission authority, "by general rulemaking, 
[to] articulate enforceaole standards which it could thereafter 
particular egreements subject to Section 15." (slip- 
p. 8). Certainly as an abstract principle 
no one would deny such authority -- although perhaps not to 
the extent sustained in Pacific Coast European Conference. 


25/ As having "the antique virtues of simplicity and straight— 
forwardness" (slip-sheet opinion, p. 7). 
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Court's in attempting to 


rationale -- 

he three (only) "specifications" 
applied here "have no relevance whatever to the 
cern" (slip-sheet opinion, p. 10). 


While it is, here, not so easy to show 


"conflict" with the Congressional purpose, certai 


"specifications" imposed against petitioners unde 


Order are manifestly less than "necessary" 


and 


this General 


in reducing 


Congress's legitimate concern to a thougatlessly-applied set of pat 


| 
"rules," hardly "proper." 


"specification" is the General Order's 


requirement that the "just and reasonable" clause be deleted. 


Tae given reason for this requirement is that "arbitrary 


conference action . . . would 


not likely, but "possible" -- under such a2 claus 
Several things may be said in 


determination -- not the least of which, perhaps 


that it was a recent predecessor of the Commission itself which, 


> 


be possible” -- not probable, 


fr 


{She Lie 


68). 


opposition to the Commission's 


is the fact 
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not so long ago, required the clause to be included in all then- 


existing conference agreements. 


More germanely, | 


vo comprehend how a provision requiring "just and reasonable" 
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action is, per se (note} "unreasonable." There might be 
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In such 


tra-common phrase, 


in myriadilegal documents concerned with every conceivable 


aspect of the dusiness world, is grounds for the grave sanction 
Section 


The other two "specifications" are even sillier, and, 


are in direct conflict with the "Congressional 
hipping conference with freely 
28/ 


swinging Goors!in respect of carrier membership." These 


om" 
two concern “expulsion” of a conference member, and while the term 
is not expressly included in the statutory provision, we will not 
take issue with the Commission's determination that its power over 


: 
rovisions was "implicit" in the others. [J.A. 84-85 ]. 


26/7 See Article 3, "New Members," J.A. 122. 


27/ See J.A. 73 , lines 5-T. 


28/ Pecific Coast European Conference v. Federal Maritim 
Commission, Slip sheet opinion av 10. 
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Rec. 18129-18130 (Sept. 13, 1961); Legislative 
See also The Commission's Report, J.A. 68, 71] 


ase 


is same pnilosopnhy has sever 

been reiterated, both 
Court, in a series of 
foreign vessels serving 
the courts refusing to hold ti i bje he National 
Labor Relations Act, 
Statutory language. 
U.S. 10, supra; Incres Steamship 
372 U.S. 24, 9 L.Ed.2a 557 (1963); 
S.A. v. McLeod, 300 F.2d 222 (2nd Cir. 1962); Sdciedad Nacional 
de Marineros de Honduras v. McCulloch, 201 F pp. 82 (D.D.C. 
1962). 

In the Empresa Eondurena case, the Second Circuit 
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stated: 


"Literally the words cover the case. [Yet the 
Board would hardly insist that the words aoe 
to everything within their literal reach; 

we Nave not neard it suggested that tne Board 
considers its power to extend to the stevedores 
who load Empresa's ships in Honduras although 
they are engaged in ‘commerce’ quite as much 

as the seamen who man them. Neither do we 
suppose the Board would think it could direct 
an election among miners employed by 4 wholly 
owned subsidiary of an American company abroad, 
even though the ore was snipped to the United 
States and American employees -of the parent 
were objecting to what they regarded as unfair 
wage competition arising from lack of jeffective 
organization among the foreign miners, although 
again the words literally apply. Words ere not 
thus stretched to their literal bounds because 
statutes relating to international matters are 
construed in accordance with Te er cape usage.” 
300 F.2d at 231. 


It is difficult indeed to distinguish petitioners’ activities 


| 
conducted in the Netherlands from "the stevedores who load 
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inal bound volume 


Empresa's ships in Honduras." 
It should also be noted (the Alcoa decision being a prime 
example) that -- at least until recently -- it has been in the 
that most of the extraterritorial extension of 


33/ 
United States law has occurred. As a general matter the courts 


nave refrained from following the anti-trust lead, in the construction 


United States shipping laws -- largely, no doubt, because of 


red principle of “freedom of the seas," to which the 


Inited States (ostensibly, at least) subscribes. See the excellent 
review of the snipping-law cases in Empresa Hondurena, supra, 
300 F.2d at 231 et seq.; see also Lauritzen v. Larsen, 345 U.S. 
Dilalhe 
In shipping matters, the rule 2826 down in Lauritzen 
Larsen, supra, has been the guide. Its pertinency here cannot 
overlooked. tated the Supreme Court there: 


"In dealing with international commerce we 

cannot be unmindful of the necessity for 

mutual forebearance if retaliations are to be. 
avoicged; nor should we forget that any contact 
which we hold sufficient to warrant application 
of our law to a foreign transaction will logically 
be as strong a warrant for a foreign country 

to apply its law to an American transaction." 

345 U.S. at 582 34/ 


This|is not the exceptional case distinguished, in 
Aicoa, from the rule of Laurtizen v. Larsen upon the ground that: 
337 in Empresa Kondurena, the Court of Appeals laconically 
remarked, “The occasional application of the anti-trust 
laws to activities abroad has not been without its 
problems." 300 F.2d at 234. 
34/ It was, of course, just this sort of forebearance which 
Congress sought to achieve, in the 1961 Shipping Act amendments 
here concerned. . 
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">. . any state may impose liabilities, even 
upon persons not within its allegiance, for 
conduct outside its borders that has ¢onsequences 
within its borders which the state reprehends." 
148 F.2d at 443, 


- 


for as already noted, petitioners' Association was not dissolved 


because of conduct abroad which resulted in "reprehensible" -- 
| 


or indeed any -- “consequences” found to have oecurred in the 


“ | 
United States. 


It is for exactly this same reason that the Commission's 
attempt to distinguish these cases on the basis of the recent 
federal district court decision in United States v. Anchor Line, 
232 F.Supp. 379 (S.D.N.¥. 1964) [J.A. 70] falls short -- simply 
because the Commission's reading of the Anchor rane decision itself 
stops short. The “internal activities” aistinetion posed by that 
court was only the threshold question; thereafter, the court was 
explicit in its recognition of the principle requiring adverse 
effect on United States interests, before tasted States law 
could apply. What the court there specifically, decided was 
there could possibly be shown, at a subsequent trial on the 
merits, that such an adverse effect existed, 232 F.Supp. at 385. 
Therefore, since the matter at issue was defendant's motion to 
dismiss, prior to hearing, in which "the court must construe 
the allegations [of the complaint] in a mannen most favorable 
to the pleader," 232 F.Supp. at 384, the court |was necessarily 
obliged to let the hearing go forward. That is scarcely a 
holding that adverse effect was shown, or that, as the Commission 
would have it, adverse effect was unnecessary! | 


The crucial difference between Anchor Line and the 
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Commission's decision here is that Anchor*Line would only 
apply U.S. sanctions if adverse effect in the United States 
were shown. Here, on the other hand, the Commission has 
i that a showing of such adverse effect is totally immaterial. 
nolding is, as demonstrated, directly contrary to the law. 
The law of document (or "report") production is not 


so clear, since the muddying decision of the Second Circuit in 


Federal Maritime Commission v. DeSmedt, supra. As already shown, 
( 


even the highly limited holding in that case would strike down, as 
a matter of Congressional intent, the Commission's requirements of 
pre-agreed commitments to produce materials from overseas. 

Nevertheless, we feel that the DeSmedt decision was, on 
the broader scale, chauvinistically narrow, and calculably wrong. 
Its citation of and heavy reliance on World Arrangements With Relation 
to .. . Petroleum, 13 F.R.D. 280, 286 (D.D.C. 1952), and First 
National City Bank v. Internal Revenue Serve, 271 F.2d 616 (2nd 
Cir. 1959), cert. denied, 361 U.S. 948, rehearing denied, 362 U.S. 
906 (1960), are totally misplaced, as support for the grant of 
world-wide production power which it bestowed on the Commission. 
Significantly, and indeed crucially significantly, the persons served 
with the subpoenas in both of those cases were the principals -- 

in the 

first case, the subpoenas sought certain records of the U.S. 
corporations’ subsidiaries overseas; in the second, the U.S. 
corporation's own records, physically located in a branch, overseas. 
Neither of these cases is, therefore, any authority whatsoever 


for the broad principle that a foreign shipowner becomes, ipso facto; 
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obligated to produce his records from his home country, simply 
because he serves the foreign commerce of the United States. 
Even more particularly, neither case affords any support for 
holding that (as was in fact the case in DeSmedt -- and would be, 
here) service on a mere agent of the foreign-based, non-citizen 
principal (the reverse of the two cited cases) would legally 
reach the principal's records, in Europe. Compare Ings v. 
Ferguson, 282 F.2d 149, 152 (2nd Cir. 1960), pointing up this 
distinction. 
The DeSmedt reliance on certain Rules|of Civil 
Procedure, whatever its validity on the actual facts of the 
case, is, again, no authority for the all-encompassing breadth 
of the decision, nor authority for the "reports required by 
the instant General Orders. For, as will be shown hereafter, 
there is, as that very Circuit has pointed putea significant 
difference between permissible demands against litigants and mere 
witnesses. How much less compelling, therefore} should-be the 
situation presented by the "reporting requirements" of these 
General Orders, where no proceeding at all is in progress. 
Finally, there remain, as bulwarks for the DeSmedt 


opinion, Kerr Steamship Co. v. United States, 284 F.2d 61 (2nd 
Cir. 1960), appeal dismissed, 369 U.S. 422, 7 LiEd.2d 847 (1962), 


and this Court's decision in Montship Lines, Ltd. v. Federal 
Maritime Board, 111 U.S.App.D.C. 160, 295 F.2d 147 (D.C. Cir. 1961), 


which two cases (albeit dicta, in this Court) upheld the right 
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of the Board (now Commission) to issue its Section 21 orders 
extraterritorially. Those holdings were themselves erroneous, 
. leaning so strongly (as also does the DeSmedt opinion) on a grave 


misreading of Securities & Exchange Commission v. Minas de 
Artemisa, S.A., 150 F.2¢ 215 (9th Cir. 1945). In Minas de Artemisa, 
just as in World Arrangements and First National City Bank, the 
production order was served in the United States, on a U.S. citizen, 
who was, for all realistic purposes, the "principal"of the dummy 
foreign corporation." The court found that he clearly had the 
requisite "control" -- indeed, absolute control -- over the affairs 
of the corporation; moreover, the court was heavily influenced 
by the clear intimations that the corporation was nothing but a 
sham, formed solely for purposes of evading U.S. securities 
grinistehel = 

None of those factors appeared in the Montship situation, 
and of course none appears here. 


We submit the basic precepts of jurisdiction and process, 


in the international sphere, remain essentially unchanged from 


approximately a century ago, when the Supreme Court set out, 


as an "elementary principle" -- 


"that the laws of one state have no operation 
outside of its territory, except so far as is 
allowed by comity; and that no tribunal established 
by it can extend its process beyond that territory 
so as to subject either persons or property to 

its decisions. 


The authority of every tribunal is necessarily 
restricted by the territorial limits of the 

state in which it is established. Any attempt 

to exercise authority beyond those limits would be 
deemed in every other forum. . . an illegitimate 
assumption of power, and be Demirci as mere 6 
abuse." Pennoyer v. Neff U.S. 71 24 L.Ed. 

368 (18783 22 eae pee 


35/7 The Second Circuit also drew this line of distinction in Ings v. 
es "suson, supra - 54 - 


"Process from the tribunals of one state 
cannot run into another state, and summon 
parties there domiciled to leave its territory 
and respond to proceedings against them." Id., 


24 L.Ed.at 570. 


Under this basic principle, whose validity appears 


36/ 


| 
to remain undiminished, . it should be clear that even the Federal 


Maritime Commission cannot lawfully acquire jurisdiction over a 


| 
foreign steamship line -- or a foreign-based conference -— by 


service directly upon it, at its home in Europe, 


|37/ 


It seems odd, 


| 
therefore, that it should claim the right to serve its demands -- 


an even more peremptory act -- directly upon them, in Europe, 


by mail. Yet as its Report shows, this is precisely what it 


attempted to Be here, repeatedly [see J.A. 11, 13, 14, 16, 18; see 


38/ 
also 61, 62]. 


As already alluded, an essential difference is drawn 


between service of demands upon a litigant and upon a witness. 


In the same year that it handed down the Kerr Steamship decision, 


the Second Circuit issued a considerably different opinion where, 


367 The acquisition of jurisdiction by serving! 
if of sufficient dignity 


a resident agent -- 


if compare Boston Medical Supply Co. v. 
Lea & Febiger, 195 F.2d 853, 857 (ee eis se) sor 


course a different matter entirely. 

| 

37/ This was, hosever, precisely how the Commis 
serve its Order to Show Cause in this very 

to Holland! 


sion did purport to 
ease, by direct mailing 


38/ In addition to the extraterritorially-meaningless "publication 


in the Federal Register." 
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in the context of court litigation, the materials sought were 
only those of a witness. In Ings v. Ferguson, 282 F.2d 149” 
(2na@ Cir. 1960), a subpoena duces tecum was served on New York 
agencies of certain Canadian banks, calling for production of 
certain of those banks' records, from their regular location in 
t 

Canada. The court there stated: 

"An elementary principle of jurisdiction is 

that the processors of the courts of any 

sovereign state cannot cross international 

boundary lines and be enforced in a foreign 

country. Thus, service of a United States 

District Court subpoena by a United States 

Marshal upon a Montreal branch of a Canadian 

bank would not be enforceable." At 151. 
The court then pointed out that, in interests of comity and 
reciprocity, sovereign states often reached mutual agreements 
regarding document exchange. However, it observed, 

"Each! state nevertheless by the very definition 

of sovereignty is entitled to declare its 

own national policy with respect to such limita- 

tions on the production of records as its law- 

makers may choose to enact." At 151. 
Finding Canadian law in doubt as to whether a mere production 
order would be valid, the court noted that the normal procedure 
of letters rogatory was recognized by both Canada and the United 
States. Consequently, the court refused to enforce the production 
order with regard to the Canadian-held documents, restricting it 
to documents in the actual possession of the New York agencies. 
Because of this disposition, the court was not obligated to 


decide the more difficult question whether, as a matter of raw power, 


it could legally have enforced the subpoenas extraterritorially against 


the Canadian banks. It expressed serious doubts about such power, 


RES6Ee 


however. 
The following language from the opinion is also 
significant: 
"No claim is being made against either! bank 
by any litigant. At most the bank is being 
called as a witness. The transactions! did 
not originate in the New York Agencies. And 
the records sought are in the custody jof branches 
in Canada." At 152. 
It would seem this is also precisely the situation with the 
respondent Commission's General Order "periodic jreports." No 
"claim" is being made against the conference; at best, it 
is simply being called apon "to inform the Commission" -- i.e., 
as a "witness". And the transactions neither originate in nor 
ever touch the United States. Finally, the records are of course 
in the custody of the principals, in Europe. 
This does not, of course, mean that the Commission is 
without legitimate tools for inquiry of foreign nationals overseas. 
What it does mean, however, is that those permissions tools 
do not include “publication in the Federal Register," nor 
direct mail service. Rather, they are the regularly established 
diplomatic channels and/or letters regatory -- as stated in Ings 
v. Ferguson, "the time-honored {means] of seeking evidence in 


39/ 
foreign countries." 


An important corollary of the use of letters rogatory 


and/or established diplomatic channels is that the foreign 
government can thereby condition its grant of permissible dis- 
closure, so as to tailor the release to its own principles of law, 


397 The procedure for such inquiry is specific tlly provided 
~~ for in 28 U.S.C. §§1781 and 1782, and carefully spelled out 
in 22 C.F.R. Part 92, commencing at §92.49; compare also 
Federal Rules of Civil Procedure, Rule 28(). 
_ 57 _ | 
| 
| 


compare Radio Corp. of America v. Rauland Sorporation, [1956] 
1 Q.B. 618(C.A.). Certainly this should, from a regulatory point 


of view, be far preferable to the outright refusal to permit 
production which foreign nations, justly insulted by "ugly- 
American" by-passing of customary channels, in derogation of 


international comity, are currently prone to assert. 


The following report from the American Journal of Inter- 


national Law is illuminating, as bearing on the Commission's habit 
of serving its demands, by mail, directly upon the foreign ‘citizen 
here, the petitioner conference, in Katwijk Aan Zee, and a 
majority of its member lines, at their home offices throughout 
Europe: 


"In an aide-memoire to the Department on November 
16, 1961, the Embassy of Switzerland noted that an 
agency of the United States Government has, on 
several occasions, served documents through the 

mail on a Swiss corporation in Basle. The aide- 
memoire pointed out that 'the service of judicial 
documents on persons residing in Switzerland is, 
under Swiss law, a governmental function to be 
exercised exclusively by the appropriate Swiss 
authorities,’ and "service of such-documents by 

mail constitutes an infringement on Switzerland's 
sovereign powers, which is incompatible with inter- 
national law.' The aide-memoire added that 'documents 
destined for Switzerland should be transmitted by 
the U.S. Embassy in Berne to the Federal Division of 
Police. 


"In an aide-memoire to the Embassy of Switzerland, 
@ated November 28, 1961, the Department of State 
replied: 
"'The Department of State has informed the 
competent United States authorities of the Swiss 
law referred to in the aide-memoire. The 
Department believes that this action will avoid 
any future transmittals of such documents in a 
manner inconsistent with Swiss law. The inadver- 
tent violation of applicable Swiss law by 
United States authorities is regretted.' 
SE State, MS file 711.311/11-1961, Nov. 28, 
1961. 
eS Journal of International Law, Vol. 56, 
pe ~@ 
z - 58 - 


However, the State Department has in the past neglected to 


- 


inform the Federal Maritime Commission -- or it has conveniently 


forgotten. 


Finally, it will be noted that, similar to most European 


nations, the laws of the Netherlands -- the situs of the 
petitioner conference -- contain a prohibition against any 
release of information outside that country except on dispensation 
sought and granted from the Netherlands Ministry of Transport. 
Petitioners have been informed that this statute, the Dutch 
Economic Competition Act of 1956, does apply to the General 
Orders here involved and, as we are informed, has been invoked 
by the Minister of Transport to prohibit compliance with the 
reporting requirements of either General Order 7 or General 
Order 14. | 
* * * 
There should be little question that, as applied 
extraterritorially, to conferences located abroad, General Orders 
7, 9, and 14 tromp most heavily and unnecessarily upon the toes of 
the United States' European allies. There is no question but 
that the Orders are an affront, scant less that they are in 
direct violation of commonly-accepted precepts of international 
law and comity -- precepts to which the United States, at least 
in lip-service, fully subscribes. | 
Conversely, it is hardly open to doubt that a sovereign 
nation -- especially a very powerful sovereign nation, like the 
United States -- can, if it so desires, abrogate adherence to 
107 See F.M.C. v. DeSmedt, 8.S.R.R. at 20,007-20, 008. 
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international law and run rough-shod over its less-powerful | 
neighbors. The question is, Has it meant to do so? 

In this case it should be clear that, the implications 
of F.M.C. v. DeSmedt notwithstanding, Oongress itself expressly 
declined to create such havoc. It is only this Commission, 
adding on its own volition what Congress refused to grant it, 
which has caused the instant confrontation. 

In this regard, we suggest careful heed be given to 
an ancient but still-untarnished caveat of the Supreme Court, 
most recently expounded in the companion cases of McCulloch v. 
Marineros de Honduras, 372 U.S. 10, 9 L.Ed.2d 547 (1963), and 
Incres Steamship Co. v. Maritime Workers Union, 372 U.S. 24, 9 
L.Ed.2a 557 (1963), that, in avoidance of international conflict, 
courts should be guided by: 

"the admonition of Chief Justice Marshall 

in Murray v. The Charming Betsy, (U.S.) 

2 Cranch Bek L.Ed. 205, 6 (1804), 

that ‘an act of Congress ought never to be 

construed to violate the law of nations = 

if any other possible construction remains.'" 

372 U.S. at 2l. 


Most certainly another "possible" construction remains here. 


We urge the Court to take it. 


IV 


THE GENERAL ORDERS, EVEN IF IN ALL 
RESPECTS OTHERWISE PERFECTLY PROPER, 
CANNOT PROPERLY BE ENFORCED BY THE 
SANCTION OF SECTION 15 DISAPPROVAL 


In Pacific Coast European Conference v. Federal 
Maritime Commission this Court stated, in sustaining General 


Order 9 as there applied, "when the rule does not transgress the 
- 60 - 


authority under which it is issued, it is still the statute — 


which speaks" (slip-sheet opinion, p. 10). Assuming that this is 
valid reasoning where (as is the case with General Order 9 -- only) 
the statute does in fact require provisions to be included in 
Section 15 agreements, and the General Order merély "specifies" 
what those provisions shall (inexorably) be, what of the orders of 
disapproval under the other two General Orders? 
It is not"the statute which speaks" to /require minutely 
detailed semi-annual reports of self-policing, or quarterly reports 
, It is not 


of shippers' requests and complaints. the statute which 


requires a Europe-based conference, dealing with European shippers, 
_to "designate a-resident representative in the United States with 
whom shippers 


and complaints." To the contrary, the statute requires only 
reasonable results, in the areas of self-regulation and dealings 
with shippers -- and directs (and permits) disapproval only 
on a factual finding, after notice and hearing, of inadequate 
results -- in fact. It is pure Newspeak to read| the statute 
otherwise. 
Assuming, then, these General Orders otherwise valid in 
all respects, still we submit the Commission is without legitimate 
authority to enforce their provisions by the awesome sanction of 


dissolution, under Section 15. Violations of General Orders are 


not (except possibly in the limited sense noted 


this section) ipso facto "violations of the Act. 


orders are disobeyed, the Act provides a remedy 
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lat the outset of 


Ly 


If such 


— the exclusive. 


remedy, we submit -- for redress, in Section 29, which 
provides: 

"That in case of violation of any order of 

the Board [Commission], other than an order 

for the payment of money, the board, or any 

party injured by such violation, or the 

Attorney General, may apply to a district 

court having jurisdiction of the parties; and 

if, after hearing, the court determines that 

the order was regularly made and duly issued, 

it shall enforce obedience thereto by a writ 

of injunction or other proper process, manda- 

tory or otherwise." 
This proper, statutory procedure permits the challenged party 
to show, before a district court, that the order was not "regularly mad¢ 
and duly issued," before being put in jeopardy. In contradistinction, 
the enforcement by way of Section 15 disapproval requires the 
private party -- as in this case -- to scramble into an appellate 
court and seek (and not necessarily obtain) interlocutory relief, 
long prior to a hearing on the merits of the order, lest in the 
interim its collective existence disappear. 

We would, moreover, remind the: Court that it is not 
simply "violations" of Section 15-inspired General Orders which 
the Commissioniis now enforcing by the sanction of threatened Section 
15.disapproval. It will be recalled that in its Docket 67-33 
the Commission!is, even now, threatening disapproval of the entire 
Calcutta, East Coast of India & Pakistan/U.S.A. Conference, because 
Judge Ryan held a few of the lines' refusal to produce documents, 
under prohibitions of their Ea Se governments, to be 

1/ 

legally proper and-uncensurable! 


Finally, insofar as the reporting provisions of these 


General Orders are concerned, the sanction of Section 15 disapproval - 


Wi7” See note 23, supra. 


mR 4 


also runs afoul of the Federal Reports Act, 5 U. 
§§139f, which provides: 


“Any person failing to furnish information 
required by any such agency shall be subject 

to such penalties as are specifically | ‘prescribed 
by law, and no other penalty shall be | | imposed 
either by way of fine or imprisonment or by the 
withdrawal or denial of any right, privilege, 
priority, allotment, or immunity, except when 
the right, privilege, priority, allotment, 

or immunity, is legally conditioned on facts 
which would be revealed by the information 
requested." 5 U.S. C. §139f. 


The Commission's alleged "need" to "be informed" is not 
sufficient to satisfy the exception proviso, and the principal 
provision is fully applicable to these periodic| reports. Again, 


however, the Commission simply ignores legal fetters on its 


zealous administration. 


This Court should not overlook the abuse. 


CONCLUSION 
ees 42/ 
In his book The Arrogance of Power, Senator William 


J. Fulbright speaks of what he terms "the arrogance of power," 
the "tendency of great nations to equate power with virtue and 
major responsibilities with a universal mission" (p. 9). Registering 


his alarm lest this become the American way of the future, 
he states: 
"It is a curiosity of human nature that 

lack of self-assurance seems to breed an 
exaggerated sense of power and mission. 

When a nation is very powerful but lacking 

in self-confidence, it is likely to behave in a 


427” (Vintage Books edition, New York, 1966). 
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manner dangerous to itself and to others. 
Feeling the need to prove what is obvious to 
everyone else, it begins to confuse great 
power| with unlimited power and great respon- 
sibility with total responsibility: it can 
admit of no error; it must win every argument, 
no matter how trivial. For lack of an 
appreciation of how truly powerful it is, 

the nation begins to lose wisdom and perspective 
and, with them, the strength and understanding 
that it takes to be magnanimous to smaller and 
weaker nations." (p. 22) 


Recognizing the undeniable "great power" with which Congress 
has endowed the Federal Maritime Commission, and that agency's 
critical position in the configuration of United States foreign 
policy, we submit that the passage, reading "Commission" for 
"nation," describes precisely what is wrong with the current 
Federal Maritime Commission. 

The orders of disapproval entered in Docket 66-36 are 
beyond the legitimate scope of the Commission's authority, and 


should be reversed. 


_ Respectfully submitted, 


GRAHAM JAMES & ROLPH 
Leonard G. James 
Charles F. Warren 
F. Conger Fawcett 

Attorneys for Petitioners 


Filed: July 7, 1967 


APPENDIX A 


Shipping Act, 1916 (as amended) (46 U.S.C. §§801 et seq.) 


Section 15, Shipping Act, 1916 (as amended) (46 U.S.C. §814): 


Theat every common 
person subject to this Act, immedia 
Commission a true copy, or, if oral, a true an 
memorandum, of every agreement with another su 
or other person subject to this Act, or modifi 
cancellation thereof, to which it may be a par 
in whole or in part, fixing or regulating tran 
rates or fares; 
accommodations, or other special privileges or 
controlling, 


shall file 


carrier by water, dr other 


+ 
u 


ely with the 
complete 
ch carrier 


ation or 


ty or conform 


sportvation 


giving or receiving special rates, 


advantages; 


regulating, preventing, or destroying competition; 


pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating the 


number and character of sailings between ports 


3 iimiting 


or regulating in any way the volume or character of freight 


fice t 


or passenger traf o be carried; or in any 


a2 a0 


manner providing 
Py 2 v) we aes 
for an exclusive, preferential or cooperative work 


ine 
272, 


arrangement. 


Tne term "agreement" in this section includes understandings, 


conferences, and other arrangements. 


| 
The Commission shall by order, after notice and 


hearing, disaporove, cancel or modify any egre 
modification or cancellation thereof, whether 
approved by it, that it finds to be unjustly da 


ement, or any 
r not previously 


iscriminatory 


or unfair as between carriers, shippers, exporters, importers, 


or ports, or between exporters from the United 


foreign competitors, or to operate to the detri 


States and their 


ment of the 


commerce of the United States, or to be contrary to the public 
interest, or to be in violation of this Act, amd shall approve 


all other agreements, modifications, or cancellations. 


No 


such agreement shall be approved, nor shall continued approval 
be permitted for any agreement (1) between carriers not members 
of the same conference or conferences of carriers serving 


different trades thet would otherwise be natur 


ally compet 


345 
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unless in the case of agreements between carriers, each carrier, 
or in the case of agreements between conferences, each 
conference, retains the right of independent action, or (2) 


in respect to any conference agreement, which 


fails to provide 


reasonable and equal terms and conditions for admission and 


> 


to conference membership of other qualified 

the trade, or fails to provide that any member 
from membershin upon reasonable notice without 
such withdrawal. 


The Commission shall disapprove any such agreement, 
ng, on a finding of inadequate policing 
ations under it, or of failure or refusal to 
tain reasonable procedures for promptly and 
ang considering shipoers' requests and complaints. 


HY O 


Any agreement and any modification or cancellation 
of any agreement not approved, or disapp#oved by the Commission 
shall be unlewful, and agreements, modif?cations, and cancellations 
snall be lawful only when and as long as approved by the 
Commission; defore aporoval or after disapproval it shail 
be unlawful to carry out in whole or in vart, directly or 
indirectly, any such agreement, modification, or cancellation; 
excert that tariff rates, fares, and charges, and classifications, 
rules, and regulations explanatory thereof (including changes in 
and charges covered by section 14b of this Act 


aunt 
Dla ¢ 


ne 


hnarges and the rates and charges applicable to noncon- 
snippers) agreed upon by approved conferences, and 
and amendments thereto, if otherwise in accordance 
aw, shall be permitted to take effect without prior 
1 uoon compliance with the publication and filing 
ements of section 18(b) hereof and with the provisions 
any regulations the Commission may adopt. 
t 


& 
+ 

[7 
Cn 
77 
ve 
& 
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Every agreement, modification, or cancellation lawful 
under this section, or permitted under section 14b, shall be 
excepted from the provisions of the Act approved July 2, 1890, 
entitled “An Act to protect trade and commerce against unlawful 
restraints and monopolies,” and amendments and Acts supplementary 
thereto, and the provisions of sections 73 to 77, both inclusive, 
of the Act approved August 27, 1894, entitled “An Act to 
reduce taxation, to provide revenue for the Government, and 
for other purposes,” and amendments and Acts supplementary thereto. 


Wnoever violates any provision of this section or of 
section 14b shall be liable to a penalty of not more than 
$1,000 for each day such violation continues, to be recovered 
by the United States in a civil action: Provided, however, 
chat the penalty provisions of this section shall not appl 


licenses, assignments, or other agreement 
character for the use of terminal property o 
which were entered into before the date of 
of this Act, and, if continued in erfect beyond 
submitted to the Federal Meritime Commission for 
t enectment 
> unless such leases, licenses, assignments, or 
the use of terminal facilities are 
mogGified, or canceled by tne Commission and are 
in operation without regard to the Commission's 
The Commission shall promptly approve, 
rove, cancel, or modify each such agreement in accordance 
he provisions of this section. 
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Section 29, Shipping Act, 1916 (as amended) (46 USEICemEC 


in case of violation of any order of the 

an an order for the payment of money, tne 
board, or any varty injured by such violation, |or the Attorney 
General, may apoly to 2 district court having jurisdiction of 
the parties; and if, after hearing, the court|/determines that 
the order was regularly made and duly issued, it shell enforce 
obedience thereto by a writ of injunction or other proper process, 
mandatory or otherwise. 


poard, 1 


Section 43, Shipping Act, 1916 (as amended) (46 U.S.c. S4la.) 


The Commission shall make such rules and regulations 
as may be necessary to carry out the provisions of this Act. 


Federal Reports Act of 1942 (5 U.S.C. §§139 ev 
Section 139f: 
Penalty for failure to furnish 


Any person failing to furnish information required by 
any such egency shall be subject to such penalties es are specifically 
prescribed by lew, and no other venalty shell be imposed either 
by way of fine or imprisonment or by the withdrawel or denial of any 
right, privilege, priority, allotment, or immunity, except when 
the right, vrivilege, priority, allotment, or immunity, is legally 
conditioned on facts which would be revealed by the information 
requested. 


C JUNE 2i, 1967 see 
(SEDERAL MARITIVE COMMESSIOM) 
FEDERAL MARITIME COMMISSION 
DOCKET NO. _ £7-38 
“SELF-POLICING REPORTS 
ADMISSION, WITHDRAWAL, AND EXPULSION 
SHIPPERS' REQUESTS AND COMPLAINTS 

SWISS/NORTH ATLANTIC FREIGHT CONFERENCE 


ORDER TO SHOW CAUSE 


Agreement 7860, originally approved Feburary 11, 1947, between the 
ember lines of the Swiss/North Atlantic Freight Conference, covers cargo 
iginating in Switzerland’ and open Alsace destined to United States 
North Atlantic ports in ‘the Hampton Roads/Portland, Maine range, moving via’ 
ropean Continental ports of loading in the Hamburg/Bayonne ances both 
nelusive; in the Ventimiglia/Reggio Calabria range, both inclusive, on the 
Stalian mainland; in Sicily; and on the Adriatic Sea. ) 
Section 15 of the Shipping Act, 1916, reads, in pertinent part, as follows + 
“The Commission shall disapprove any such agreement, after notice and 
: pees , a a finding of inadequate policing of the obligations under 
General Order 7 (6 CFR 528) was adopted to implement Section 15, as amended 
xy Bublic Law 87-3k6, 75 Stat.°763-k, effective October 3, 1961. In this 


connection the order states that: 


: §528.1 Scope and purpose. 


. . « e the Commission ‘shall disapprove an agreement thereunder if, after 
notice and hearing, it finds inadequate policing of the obligations of 
the agreement. This amendment makes it necessary that provisions for. 
self-policing be included in: certain Section 15 agreements and that the Come 
mission be informed of the manner in which such provision is being carried 
out. The requirements set forth below are to aid the Commission in 2 
determining the existence and adequacy of self-policing systems, in 
accordance with the statutory objective. 


BEST COPY AVAILABLE 
from the original bound volume 


1g528.2 General requirements; Section 15 agreements. 


Conference agreements and other rate-fixing agreements between common 
carriers by water in the foreign and domestic off-shore commerce of the 
United States, whether or not previously approved, shall contain a 
provision describing the method or system used by the parties in policing - 
the obligations under the agreement, including the procedure for handling 
complaints and the functions and authority of every person having 
responsibility for administering the sys‘em. In the case 0 agreements 
previously approved under Section 15 which do not meet these requirements , 
the parties shall file for approval an amendment which complies with the 
requirements .. . 
| 


1$528.3 Reporting requirements. 


Twice each year, once during the month of January and once Guring the 
month of July, there shall be filed with the Commission by the conferences 
and carriers subject to these rules, or by any person to whom they have 
delegated the self-policing authority, a report showing the nature of each 
complaint received during the preceding six-month period; the action taken 
on the complaint or on the volition of any person responsible for policing; 
and with respect to violations found, the nature thereof and the penalty 
or other sanction imposed. The names of the parties involved in complaints 
or in action taken on the volition of the person responsible for policing 
may be omitted from these reports. The first report due under this 
section shall be filed during the month of July, 1964. In jthe event that 
no complaints were received during the six-month period, or no actions 
were taken on complaints received in the previous six-month period, a 
negative report so stating must be filed." 


The basic agreement, as amended » contains a self-policing provision which 
> | 


conforms to the requirements outlined in Section 528.2 above. 
A form letter dated November 27, 196 (Attachment 1) was addressed to all 
those conferences and rate-fixing agreements, including the subject Conference, 
which had not filed self-policing reports due in July, 196h, covering the period 
from January through June, 196, pursuant to the requirements of Section 528.3 
of General Order 7. On December 1h, 1964 the Conference Sereeerye Mrs. M. Lambert, 
, submitted a negative self-policing report for the period from January 1- through | 


June 30, 196). 


A form letcer dated May 5, 1965 (Attachment 2) was addressed to those 
conferences and rate-making agreements, including the subject Conference which 
vhad not filed self-policing reports due in January, 1965, covering the period 
from July through December, 1964. It was pointed out that such reports must 

to cover the preceding six-month 
though there is no activity to report. 


that continued non-compliance with the 


be filed in January and July of each year 


< they should be filed even 
ated, and that if a 


“period and tha 
The Conference Secretary was also advised 
Commission could not be toler 
might be expected was not received 


such a report 


lawful requirements of the 
of the letter, we had no alternative but to recommend 


report or a statement that 
May 5, 1965, or to an 


within 15 days of the date 
nm to the Commission. 


appropriate actio 
No response has been received to the letter of 
1966 (Attachment 3) concerning General Order 7 reports. 


inquiry datec August 8, 


BEST COPY AVAILABLE 
from the original bound volume 
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| 
Section 15 of the Shipping Act, 1916, also reads, in pertinent part, 


as follows: 


| 
MNo such agreement shall be approved, nor shall continued approval 
be permitted . .. in respect to any conference agreement, which 
fails to provide reasonable and equal terms and conditions for 
admission and readmission to conference membership of other qualified 
carriers in the trade, or fails +o provide that any member may 
withdraw from membership upon reasonable notice without penalty for 
such withdrawal." | 


Public Law 87-316, 75 Stat. 763-h, effective October 3, 1961., In this connection 
the order states that: 


n$523.1 Statement of Policy 


General Order 9 was adopted to implement Section 15, as amended by 
| 
| 
| 
| 
| 


"fa) No conference agreement shall be approved, nor shall continued 
approval be permitted for any agreement, which fails to provide rea- 
sonable and equal terms and conditions for admission and readmission 
to conference membership of other qualified carriers in the trade, or 
fails to provide that any member may withdraw from membership upon 
reasonable notice without penalty for such withdrawal. 

| 
t(b) It is the responsibility of the Federal Maritime Commission under 
the Shipping Act, 1916, to determine that all conference agreements 
contain reasonable and equal terms and conditions for admission and re- 
admission to conference membership of qualified carriers according to 
the requirements set forth in paragraph (a) of this section. 


1§523.2 Provisions of conference agreements. 
"In effectuation of the policy set forth in $523.1, conference agreements, 
whether in effect on October 3, 1961, or initiated after that date, shall 
contain provisions substantially as follows: | 


t(a) Any common carrier by water which has been regularly engaged 
as a common carrier in the trade covered by this agreement > or who 
furnishes evidence of ability and intention in good faith to in- 
stitute and maintain such a common carrier service) between ports 
within the scope of this agreement, and who evidences an ability 
and intention in good faith to abide by all the terms and conditions 
of this agreement, may hereafter become a party to this agreement by 
affixing its signature thereto. 


1 


"Note: The above Frovision will not preclude the conference from 
imposing legitimate conditions on membership, including but not 
necessarily limited to, the Daj ment of an admission fee, payment 

of any outstanding financial obligations arising from prior member- 
snip, or the posting of a security bond or deposit. £11 such 
-conditions must be made expressed terms of the conference agreement, 
filed with and approved by the Commission pursuant to Section 15 of 
the Shipping Act, 1916. 


t(b) Every application for membership shall be acted upon promptly. 


n(c) No carrier unich has complied with the conditions set forth in 
paragraph (a) of this section shall be denied admission or re- 
admission to membership. 


n(d) r notice of admission to membership shall be furnished to 
: Geral Maritime Commission and no admission shall be 
ve prior to the postmark Gate of such notice. 


nfe) Aévice of any deniel of admission to membership, together with a 
oe] -. - 
statement of the reasons therefor, shall be furnished promptly to 
+he Federal Maritime Commission. 


n(£) Any party may withdraw from the conference without penalty by 
giving at least 30 days' ritten notice of intention to with- 
That action taken 


Graw to the conference; Provided, however 
by the conference to compel wie Sayment- of outstanding financial 


ss 
= 


obligations by the resigning member shall not be construed 
as a penalty for withdrawal. 


Notice of withdrawal of any party shall be furnished promptly 
+o the Federal Maritime Commission. 


No party may be expelled against its will from this conference 
except for failure to maintain a common carrier service between 
the ports within the scope of this agreement (said failure to 

be determined according to the minimum sailing requirements set 
forth in this agreement) or for failure to abide by all the terms 
and conditions of this agreement. 


"(i) No expulsion shall become effective until a detailed statement 
setting forth the reason or reasons therefor has been furnished 
the expelled member and a copy of such notification submitted 
to the Federal Maritime Tommission." 

By letter dated November 6, 196k (Attachment h) the Commission advised the 
Conference that Section 523.10 of General Order 9 required that-all existing 
. conference agreements be modified to comply with General Order 9 and that such 


modifications be filed with the Commission by July 20, 1964. By letter dated 


| S 


| 
January 29, 1965 (Attachment 5) the Conference Secretary replied stating that 


the member lines had carefully considered the requirements of General Order 9 
ry 
and concluded that the Agreement was in line with the spirit of the General 


rder 9 requirements and did not contain clauses inconsistent therewith, and that 
| 
modification thereof did not appear necessary. 


» 1965 


(Attachment 6) of the specific changes in Articles 10 and 11 of Agreement 7860 


v 


The Conference Secretary was advised by letter of & cil 22) 


| 
as.amended, which would be necessary to effect compliance with General Order 9. 
The Conference Secretary, by letter dated August 8, 1966 (Attachment 3) was 


reminded again of the Conference's failure to take action on this matter. 


The approved Agreement of the members of the Swiss/North Atlantic Freight 
Conference does not comport with that provision of Section 15 of the Shipping 


Act, 1916, in the following respects: 


(a) There is no provision that every application for membership 
shall be acted upon promptly. (Section 523.2(b))). 
é | 


(b) "Just and reasonable cause" is not adequate criteria for 
denial of admission to membership and does not meet the 
requirements of General Order 9 (Section 523.2(c)). 

(c) There is no provision for expulsion for failure to abide by all 
the terms and conditions of the agreement (Section 523.2(h)). 


(d) The agreement fails to provide that no expulsion shall become 
effective until a detailed statement setting forth the reason 
or reasons therefor has been furnished the expelled member 
(Section 523.2(i)). | 


The sections referred to are those in the Commission's General Order 9 


(46 CFR 523), et seq. 


Section 15 of the Shipping Act, 1916, further provides, in pertinent 


ng, on a finding. . .of failure or refusal to adopt and maintain 


able procedures for promptly and fairly hearing and considering 
erst requests and complaints." 


Commission shall disapprove any such agreement, after notice and 
ne 
n 


General Order 1) was adopted to implement Section 15,as amended by Public 
Law 87-346, 75 Stat. 763-1, effective October 3, 1961. .The General Order provides, 
in pertinent part, as follows: 

"$527.3 Filing of procedures. 


Within sixty days from the effective date of these rules, each 
rate-making group opérating under an approved Section 15 agree- 
ment shall file with the Commission a statement outlining in 
complete detail its procedures for the disposition of shippers' 
requests and complaints. 


n§527.4 Reports. 


By January 31, April 30, July 31, and October 31 of each year, each 
conference and each other body with rate-fixing authority under an 
pproved agreement shall file with the Commission a report covering 
all shippers! requests and complaints received during the preceding 
calendar quarter or pending at the beginning of such calendar quarter. 
The first such report shall be filed by October 31, 1965. All such 
reports shall include the following information for each request or 
complaint: 


(a) Date request or complaint was received. 

(b>) Identity of the! person or firm submitting the request or complaint. 

(c) Nature of request or complaint; i.e., rate reduction, rate 
establishment, classification, overcharge, undercharge, measurement, 
etc. 

(¢) If final action was taken, date and nature thereof. 

(e) If final action was not taken, an identification of the request 
or complaint es 'pending'. 

(2) If denied’, the reason. 


"$527.5 Resident Representative. 


Conferences and other rate-making groups domiciled outside the United 
tates shall designate a resident representative in the United States 

with whom shippers situated in the United States may lodge their 
The resident representative shall mainta 


and its territories. 

to this section may satisfy the reporting requirements 

reporting those requests and complaints filed with the resident agent 
appointec pursuant to the provisions of this section. Appointment 
of the resident representative shall be made by September 9,) 1965. 


"g527.6 Tariff Provisions. 


Tariffs issued by or on behalf of conferences and other ratel-making 
groups shall contain full instructions as to where and by what method 


shippers may file their requests and complaints, together with a 


sample of the rate request form, if one is used, or, in lieu thereof, 
a statement as to what supporting information is considered necessary 
for processing the request or complaint through conference channels. 
Appropriate tariff provisions shall be accomplished within 90 days 
from the effective date of these rules. All changes made in such 
instructions shall be published in said tariffs, supplements thereto, 
or reissues thereof, in accordance with the tariff filing requirements 
of Section 18(b) of the Shipping Act, 1916." 


On June 9, 1965, all conferences and rate-making agreements were 
mailed a copy of General Order 1 which became effective, July 9, 1965. By letter 
dated August 8, 1966 (Attachment 3) the Conference Secretary was advised of the 
failure of the Agreement to comply with General Order 14. No meanense has been 
received to this letter and no effort has been made by the Conference to comply 


with General Order lL. 


The issues raised herein do not involve any disputed issues of fact 


“which necessitate an evidentiary hearing and require a prompt determination 


by the Commission. 

NOW THEREFORE, pursuant to Secvions 15 and 22 of the Shipping Act, 1916, 

IT IS ORDERED, that the Swiss/North Atlantic Freight Conference and 
the member lines thereof show cause why Agreement 7860, as amended, should 
not be disapproved by the Commission pursuant to Section 15 of the Shipping 
Act, 1916, because of the Conference's failure to comply with the requirements 
of Section 15 of the Shipping Act, 1916, and the Conference's failure to 
comply with the Commission's General Order 7, promulgated August 22, 1963, the 
‘Commission's General Order 9, promulgated May 1, 1964, and the Commission's 
General Order U:, promulgated June 8, 1965. ‘This proceeding shall be limited to 
the submission of affidavits and memoranda and oral argument. The affidavits 
of fact and memoranda of law shall be filed by respondents no later than 
close o2 business Sulv 21 ; 1967, replies thereto shall be filed 
py Hearing Counsel and interveners, if any, no later than close of business 

, 1967. An original and 15 copies of affidavits of 


fact, memoranda of law, and replies to be filed with the Secretary, Federal 


Maritime Commission, Washington, D. C. 20573. Copies of any papers filed with the 


Secretary should also be served upon all parties hereto. Oral argument 


“will be heard at a time and-place to be designated at a later date. 


IT IS FURINER ORDERED, that the Swiss/North Atlantic Frei 


ght Conference 


and its menber lines as indicated in Attachment 7, are hereby made respondents 


in this proceeding. 
IT IS FURTHER ORDERED, that this order be published in th 

and a copy of such order be served upon each respondent. 

\ 

Persons other than respondents and Hearing Counsel who de 

@ party vo tis proceeding shall file a petition for leave to 

accordance with Rule 5(1) /i6 crr §502.727 of the Commission's 


Practice and Procedure, no later than close of business July 


with copy to Respondent Conference. 


By the Commission 


(SEAL) 


-Thomas Lisi 
Secretary 
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CRDER TO SHOW CAUSE 
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Agreenens 5660, originally approved July 6, 1937, between the meaber lines 
the Marseilles/North Atlantic U.S.A. Freight Conference, ¢overs the trade fron 
arseilles, France, to United States Avlenvic Coast ports. 


Section 15 of he Shipping Act, 1916, reads in pertinent part, as follows: 


"Tne Cormaission shall Gisapprove any such agreement, after notice and 


+ 
aring, on a 2inding of inadequate policing of the obligations undex 
u . 


Cenerei Ore , 8} was adcpted enent section 15, as amended 
sie, 


aw 87-346, 75 Stat. 763-4, effective Ccetober 3, 1961. In this con- 


« « « vse Commission shell approve an agreement thereunder if, 
after novice and hearing, rds inadequate policing of the 
Ooligations oF the agreement. is emendment makes i+ necessary 
chat provision for self-policing be included in certain section 
25 agreements and thet the Commission be informed of the manner 
in which such provision is being carried out. The requirements 
set Porth below ere to aid the Commission in determining the 
existence ond adequacy lof self-policing systems, in accordance 
with the svatucory objective. ~ 


"3 528.2 Ceneral requirenents; Section 15 agreements 
Conference agreements and other rate-fixing agreements between common 


carriers by water in the foreign and domestic off-shore commerce of 
the United States, whether or not previously epproved,,shall contain 


ovision dGeseribing tne mevhod o; 
ing che obligations under the 
anéling complaints and the functions thority of ev 
having responsibility for administering the systen. 
agreenents previously approved under section 15 which 
meet these recuirements, the parties shall file for approval an 
amendment which complies with the requirements. . . 


"8 528.3 Reporting Requirements 


Twice eaca year, once during the month of Janusry and once during 

the month of July, there shell be filed with the Commission by she 
conferences and carriers subject to these mutes, or by any person 

to whom they have eclegated the self-nolicing authority, a report 
showing the nature of each complaint received Gucing txe preceding 
Six-month period; the action taken on the complaint or on the| volivion 
of eny person responsible for policing; and with respect to violations 
found, the nature thereof and the penalty or other saaction imposed. 
Tre names of the parties involved in complaints or in action taicen 
on the volition of the person responsivie for policing may be csted 
Srom these reports. ‘the first report dus under this section sueli > 
filed during the month of July, 1964. In the event that ro complaints 
were received Guring the six-month period, or no acvions were vaxen on 
complaints received in the previous six-monthpericd, a negati 
so staving must be filed.” 


2 


Tre basic agreement, as approved by the United States Mar: tine Comission on 
uly 6, 1937 contained an arbitration provision which was subsequently modified by 
sreement 5660-5 approved by the Commission's predecessor, the Federal Maritine 
Board on Novenber 12, 1957, and which conforms to the self-policing recquirenents 
@utlined in section 528.2 above. | 

A form letter dated Novenber 2h, 1964, (Attachnent 1), was addressed to all 
hose conferences and rate-rixing agreements , including the subject conference , 

: | 


faich had not 2iled self-policing reports due in July, 1964, covering the period 
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Act, 1916, provides, in pertinent part, as follows: 
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No such agreement shall be approved, nor shall continued 


permitted...in respect to any conference agreement, 
to provide reasonable ard equai terms and conditions 


ion and readmission to conference mempership of other 


per may 


oxriers in the trade, or fails to provide that any 
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hereto. Oral argument will be heard at a time and place to ce 

cr Cave. 
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nis proceeding. 
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DOCKET NO. 67-40 
SEL". NES SENT REPORTS 
SHIPPERS! REQUESTS AND CCRMALADT 


FRENCH NCR2Z-ATLANTIC WESTBOUND FREGGHT CONFERENGS 


CRDER TO SHOW CAUSE 


Agreement 7810, originally approved March 19, 1946, between the member Lines 


French Nortn-Atlantic Westbcund reigns Conference, covers vae trada fron 
hm Atlantic ports in the Bayorne/Dackirk range to U. S. Nora Atisnsic pos ss 
Hampton Roads/Fortiani, Maine, range. 
Section 15 of the Shipping Act, 1916, reads, in pervinens part, as follows: 
"Toe Comission shall ce any such agreement, after nobice an2 
g, on a finding of inadequate policing of the obligations under 
General Order 7 (46 CER 528) was adopted %o iuplement section i5, as aawinted 
Dy Public Law 87-345, 75 Stas . 163-4, efvective October 3, 1961. In this cci~ 
? ? 
nection the oréer svatves that: 
"3 528.1 Scope and purpose. 
- - - me Comission shall disapprove 3 a wrewisar if, atser 
mosice and hearing, it finds eae ing of the ovlignticas oi 
the agreement. ais amendment makes i5 xx 
ze pe included in certain section 15 cos and taa% the Com 
ssion be informed of the mammer in Wiich such provision is being eaxvicl 
eae . The requirements se forth below aze to ali the Commission i. istece 
_stining the existence and asequacy of seLt-policing systems, in accordsces 
with the statutory objective. 
"Z 508.2 General requirements; Section 15 agzecuemits 
Conference agreenents and other rate~fixing agrecments D2 Swe2s comme 


carriers by water in the foretg: and domestic off-shore commerce of Thue 
United States, whether ar not previously approve2, skail comtsin a — 
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provision Gescribing the metho or seysvem used by the yarties in poltcizg 
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complaints and the tunetions and authority of every perso= 
sibility for administering the system. Im the case Of agra 
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"§ 528.3 Reporting requirements. 
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Sooo or no actions were teken on comiaitits received in| | te F peevio=us 

3 
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on July 23, 1964, cormteins a self-policing provision waich conforms to the require- 
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not start functioning “pefare Commission sporoval of uly 23> 1954 Sere was novnizg 
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IT IS ORDERED, the ‘ hn North-Atlantic Westbound Freight Conference 
» and lines thereof show cause wny Agreement 7810, as amended, should 


; + ae - = AF, asl 
approved by the Commission pursuant to section 15 of th 


1916, because of the Conference's failure to comply with the requirements of 
«section 15 of the Shipping Act, 1916, and the Conference's failure to comply 
with the Commission's General Order 7, issued July 30, 1963, and] the Commission's 

eral Order 14, issued June 8, 1965. This proceeding shall be 
, submission of affidavits and memoranda and oral argument. The affidavits of 


fact and memoranda of law shall be filed by respondents no later| than close of 


business July 21, 1967, replies thereto shall be filed by Hearing Counsel and 


, if any, no later than close of business August 7, 1967. An original 


jes of affidavits of fact, memoranda of law, and repliles to be filed 
| 


with the Secretary, Federal Maritime Commission, Washington, D. c. 20573. Copies 

of any papers filed with the Secretary should also be served upon all parties 
Oral argument will be heard at a time and place to be designaced at 
date. 


T IS FURTHER ORDERED, that the French North-Atlantic Westbound Freight 


Conference and its member lines as indicated in Attachment 5, are hereby made 


respondents in this proceeding. 


IT IS FURTHER ORDERED, that this order be published in the 'Federal Register 


* and a copy of such order be served upon each respondent. 
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STATE OF CALIFORNIA 


CITY AND COUNTY OF SAN FRANCISCO) 


E. HERBERT SCHEPPS, being first duly Sworn, deposes 


ana says as follows: 


That he is one of the attorneys for t 


he petitioners 


in the within action, and that he is not a party to said 


action; that he has, this 6th day of July, 1967} served a copy 


of the foregoing Opening Brief for Petitioners, 


upon the 


following-named persons, representing the only otherparties 


to the action, by mailing a copy to each of then, first class 


‘air mail, postage fully prepaid, addressed as follows: 


Donald F. Turner, Esa. James L. P 


mper, Esq. 


Assistant Attorney General General Counsel 


Irwin A. Seibel, Esq. . 
Milton J. Grossman, Esq. Solicitor 
Attorneys Walter H. 
Department of Justice Attorney 


Washington, D.C. 20530 Federal Mar 


Robert N. Katz, Esc. 


Mayo III, Esq. 


itime Commission 


1321 H Street, N.W. 
Washington, D.C. 20573 


Executed at San Francisco, California 


of July, 1967. ZL fl. 


)} this 6th day 


LES tf =f 
Ee Herbert Schepps ? ] 


Subscribed and sworn to before me 
this 6th day of July, 1967. 


y/, 


Ge _D. VIRGINIA ARNER 
ea} NOTARY PUBLIC CALIFORNIA 


4 CiTY AND COUNTY OF 
SAN FRANCISCO 


seen 


BRIEF FOR RESPONDENTS 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,022 


OUTWARD CONTINENTAL NORTH PACIFIC FREIGHT 
CONFERENCE, and its Member Lines, 


Petitioners, 
Vv. 


FEDERAL MARITIME COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents. 


ON PETITION TO REVIEW AN ORDER OF 
THE FEDERAL MARITIME COMMISSION 


DONALD F. TURNER 
Assistant Attorney General 


LRWIN A. SEILBEL 
Attorney 


Department of Justice 
Washington, D.C. 20530 


July 21, 1967 


PA 


JAMES L. PIMPER 
General Counsel 


D"CROBERT N. KATZ 
*Solicitor 


JOSEPH F. KELLY, JR. 
WALTER H. MAYO III 
Attorneys 

Federal Maritime Commission 
Washington, D.C. 29573 


QUESTIONS PRESENTED 


1. Are petitioners entitled to challenge the validity of the Federal 


t 


Maritime Commission's General Orders 7, 9 and 14, ‘when their petition to review 
is filed more than’ sixty days after promulgation of the orders? 

2. Are petitioners collaterally estopped from challenging the scope of 
the Commission's rule-making authority derived from section 43 of the Shipping 
Act, 1916 and, more particularly, the validity of the Commission's General 
Order 9 promulgated pursuant to that section, because they made identical 
challenges before this Court in another review proceeding? 

3. Do the provisions of the Shipping Act, 1916 authorize the Federal 


Maritime Commission to promulgate rules (1) containing standards governing 


admissions to, withdrawals, and expulsions from conference membership; (2) 


covering the consideration of shippers' requests and complaints; and (3) 


concerning conference self-policing systems? 

4. Is the Commission authorized by said Act to order compliance with 
its rules which have been adopted to implement the provisions of the Act, 
and, if compliance! is not forthcoming, may the Confmission order that approval 


of petitioners' conference agreement be withdrawn? 


QUESTIONS PRESENTED . . . 


COUNTERSTATEMENT OF THE CASE. 


SUMMARY OF. ARGUMENT . 


ARGUMENT. . 


I. PETITIONERS' CHALLENGE TO THE COMMISSION'S GENERAL ORDERS 
IS UNTIMELY, AND THE PETITION TO REVIEW MUST THEREFORE BE 
DUSMISSED Seer ep ine eee a eatoates ree ek tienes aint as 
PETITIONERS ARE ESTOPPED FROM AGAIN ARGUING QUESTIONS 
RELATING TO THE SCOPE OF THE COMMISSION'S RULE-MAKING 
POWERS, THE APPROPRIATENESS OF THE SANCTION OF WITH- 
DRAWAL OF APPROVAL OF PETITIONERS' AGREEMENT AND THE 
VALIDITY OF GENERAL ORDER 9. 


GENERAL ORDERS 7 AND 14 ARE REASONABLY ADAPTED TO = 
ACCOMPLISHMENT OF CONGRESSIONAL OBJECTIVES SET FORTH 
IN SECTION 15 OF THE SHIPPING ACT AND ARE WITHIN THE 
COMMISSION'S AUTHORITY... ..........-.). 
A. General Order 7 .. 
B. General Order 14......... . > sis 
PETITIONERS ARE SUBJECT TO THE COMMISSION'S REGULATORY 
JURISDICTION IN THE RESPECTS HERE CHALLENGED AND ST 


THEREFORE COMPLY WITH THE COMMISSION'S RULES AND REGU- 
LATIONS OR FACE LOSS OF THEIR ANTITRUST EXEMPTION. |. ‘. 


CONCLUSION. . 
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COUNTERSTATEMENT OF THE CASE 


Petitioners, who are a steamship conference and its member lines engaged 
| 
in the foreign commerce of the United States, seek review pursuant to the pro- 


visions of the Administrative Orders Review Act, 28 U.S.C. 2341, et seq., of 


an order of the Federal Maritime Commission served on March] 28, 1967 in the 


Commission's Docket No. 66-36, Admission, Withdrawal and Expul sion; Self- 
Policing Reports; Shippers Requests and Complaints; Outward Continental North 
Pacific Freight Conference. In its Report accompanying the order under review, 
the Commission found that petitioners' basic conference agreement did not com- 
ply with the requirements of section 15 of the Shipping rea 1916 (46 U.S.C. 
814) and the Commission's rules which were adopted to implement those require- 
ments. Petitioners were, therefore, ordered to amend their basic agreement so 
that it conformed with the statute and the Commission's rulles, or approval of 
the agreement would be automatically withdrawn. The petition to review was 


| 
filed with this Court on May 29, 1967, and on June 8, 1967 [the Court enjoined 
| 


the Commission's order pending disposition of the petition. 


| 
The amendments which the Commission ordered the conference to make in 
| 


| 
its basic conference agreement were required by rules adopted by the Commission as 
the Commission's General Orders 7, 9 and 14. In 1961, Congress amended section 
15 of the Act in several significant respects, among which lwas the provision that 
continued approval was not to be permitted for a steamship |conference agreement 
| 

which fails to provide reasonable and equal terms and |conditions for 

admission and readmission to conference membership of jother qual- 

ified carriers in the trade, or fails to provide that |jany member 


may withdraw from membership upon reasonable notice without pen- 
alty for such withdrawal. | 


Another amendment 'to section 15 provided that the Commission must disapprove 
an agreement "on a finding of inadequate policing of the obligations under it, 
or of failure or refusal to adopt and maintain reasonable procedures for promptly 
and fairly hearing and considering shippers requests and complaints." 

To effectuate the purposes of the 1961 amendments to section 15, the Com- 
mission moved via ‘the Administrative Procedure Act's rule-making provisions to 
promulgate uniform standards and guidelines to assist the steamship industry 
and the Commission. General Order 7 (46 C.F.R. 528) was published in the 
Federal Register on August 22, 1963 (28 F.R. 9257), setting forth reporting 
requirements to aiid the Commission "in determining the existence and adequacy 
of self-policing systems, in accordance with the statutory objective." (46 
C.F.R. 528.1) General Order 9 (46 C.F.R. 523) was published in the Federal 
Register on May 1, 1964 (29 F.R. 5797), setting out nine provisions which must 
be included in conference agreements to carry out the statutory mandate that 


those agreements provide "reasonable and equal terms and conditions for ad- 


mission and readmission to conference membership" of those carriers who are 


eligible and who desire such membership and, further, that the agreements pro- 
vide that members may withdraw from the agreements "upon reasonable notice." 

(46 C.F.R. 523.1). General Order 14 (46 C.F.R. 527) was published in the 

Federal Register on June 8, 1965 (30 F.R. 7491), setting forth reporting 
requirements and other provisions to facilitate the Commission's surveillance 

of the conferences' dispositions of shippers' requests and complaints. The three 
general orders were issued after full rule-making proceedings as prescribed by 
the Administrative Procedure Act, and no steamship conference sought review of 


the orders when they were published,within the sixty-day period prescribed by 


i/ 
the Administrative Orders Review Act, 28 U.S.C. 2344. Since the issuance of 


| 
the general orders, however, one conference has unsuccessfully collaterally 


attacked the validity of General Order 9 in a review suit before this Court, 


Pacific Coast European Conference, et al. v. Federal Maritime Commission, 


__U.S.App.D.C.__, 376 F.2d 785 (No. 20,195, decided March 31, 1967, rehearing 


denied May 11, 1967). That case will be discussed at length, infra. 
| 


After the publication of the three general orders, petitioners took no 
steps to comply with the rules contained therein and, with one exception, ig- 
nored all inquiries by the Commission concerning their failure to comply. 

With respect to General Order 7, the Commission on November 24, 1964, 
called the attention of the petitioners to the reporting requirenents, noted 
that petitioners had filed no report, and requested a reply at petitioners' 
convenience, pointing out that even when no complaint has been received a 
report was required so stating, Petitioners failed to acknowledge the letter. 
On February 16, 1965, the Commission sent a second letter, ¢alling attention 
to the earlier one, pointing out that two semi-annual reports were now due 
and advising that petitioners may submit one report for the) entire calendar 
year if that would expedite the submission of the overdue reports. Petitioners 
ignored this letter as well and filed no reports. The Commission sent a third 
letter, dated April 29, 1965, enclosing inter alia, a copy of General Order 7, 
pointing out certain respects in which petitioners’ Ponterence agreement failed 
to conform to the General Order and requesting petitioners promptly to modify 


their conference agreement accordingly. Like the previous letters, this letter 


was also ignored. 


———————————— 


1/ Petitioners participated fully in those rule-making proceedings. 


=: 


With respect to General Order 9, the Commission by letter of November 5, 
1964, advised petitioners that they had failed to amend their conference agree- 
ment and file the same by July 20, 1964, in accordance with the requirements of 
General Order 9. Petitioners did acknowledge this letter. By letter of Decem- 
ber 16, 1964, petitioners advised that they saw no need to incorporate in their 
conference agreement any changes to meet the prescriptions of General Order 9 
because in their view they could find no substantial difference between their 
agreement and the requirements of the General Order. The Commission by letter 
of April 29, 1965, advised the petitioners of the specific respects in which 
the conference agreement failed to meet the requirements of the General Order 
and requested petitioners to comply promptly. No response has been received 
to this letter and no action has been taken to comply with the Commission's 
request. 

With respect to General Order 14, the Commission on January 7, 1966, 
advised petitioners of the particular respects in which they have not com- 
plied and requested prompt compliance. Petitioners never acknowledged this 
letter and have not complied. ; 

Faced with petitioners’ studied noncompliance with its general orders, 
the Commission instituted its Docket No. 66-36 on June 6, 1966 by the issuance 


of an order to show cause, directing petitioners to show cause why their basic 


conference agreement should not be disapproved for failure to comply with 


section 15 and the Commission's rules. Petitioners were given the opportunity 
to submit affidavits of fact and memoranda of law, and the Commission heard 
oral argument. The report and final order of the Commission on review herein 


followed. 


SUMMARY _OF ARGUMENT 


Petitioners main attack in this review proceeding is directed against 
three orders of the Federal Maritime Commission, orders which resulted from 


rule-making proceedings conducted in accord with all applicable provisions of 


the Administrative Procedure Act. Petitioners did not seek) review of those 


orders within the sixty-day period provided by the Administrative Orders Review 
Act; instead they merely ignored the orders and waited for the Commission to 

act. Under the circumstances, the Commission submits that the doctrine enun- 
ciated by this Court in Functional Music, Inc. v. F.C.C., 107 U.S.App.D.C. 34, 

274 F.2d 543 (D.C. Cir. 1958), cert. denied, 361 U.S. 813 (1959), is inapplicable, 


- ml er 
and petitioners' attack is untimely. The petition to review should be dismissed 


on this ground. 
In any case, petitioners are clearly estopped from arguing that General 
| 


Order 9 is invalid and in excess of the Commission's rule-making authority, as 


they made the same arguments in another review proceeding before this Court. 
| 


Those arguments were rejected. Pacific Coast European Conference v. Federal 
Maritime Commission, __U.S.App.D.C.__, 376 F..2d 785 (No. 20,195, decided March 31, 


1967, rehearing denied, May 11, 1967). As the validity of General Order 9 has 
already been determined by this Court, the only inquiry left is the validity of 
the Commission's General Orders 7 and 14. We demonstrate that the considerations 
relied upon by the Commission in promulgating those orders require affirmance 


of the orders; both orders are valid exercises of the Commission's rule-making 


powers derived from section 43 of the Shipping Act. 


Finally, we show that Congress clearly intended that petitioners without 


exception be subjdct to the regulatory jurisdiction of the Federal Maritime 
la/ 


Commission. No distinction was made in the 1961 amendments to the Shipping 


Act, 1916 between ‘inbound and outbound conferences. Moreover, decisions of 


this Court and other courts of appeals have upheld the Commission's powers to 
seek information firom steamship conferences without regard to whether they are 
domiciled in this country or abroad. Petitioners',claim that they are exempt 


from the Commission's rules is therefore without merit. 


la/ In this case, petitioners only contest the Commission's jurisdiction over 
their activities with which the three general orders are concerned. They 
have not argued the issue of whether "a foreign-based, inbound conference's 
organic agreement was itself actually subject to United States jurisdiction ***x" 
(Pets. Br. 46). 


ARGUMENT 


I. PETITIONERS' CHALLENGE TO THE COMMISSION'S GENERAL ORDERS IS UNTIMELY, AND 
THE PETITION TO REVIEW MUST THEREFORE BE DISMISSED.  2/ 


| 
Petitioners are seeking review of a Commission order withdrawing approval 
| 
of their basic conference agreement, which order was entered on March 28, 1967. 


Except, however, as to their claim that the sanction of disapproval is an im- 
| 

proper remedy, as to which they are estopped (see Argument il, infra), peti- 
| 

tioners' challenge is to three of the Commission's General Orders (or sets of 


| 
rules) which were issued respectively in 1963, 1964 and 1965. The Administrative 


Orders Review Act of 1950 (now codified in 28 U.S.C. 2341, et seq.) provides 
for a sixty-day cut-off for review of a final agency order,| and no review with- 
in that period was sought of any order other than the one withdrawing approval 


of petitioners' conference agreement. Except as to the latter order, therefore, 


the petition for review is untimely. 


Petitioners improperly rely on Functional Music, Inc. v. F.C.C., 107 U.S. 
App.D.C. 34, 274 F.2d 543 (1958), cert. denied, 361 U.S. 818 (1959). In that 


| 
case, this Court held that although the statutory time limit operated to cut 


off direct review of agency rules and regulations, the time! limit did "not 


foreclose subsequent examination of a rule where properly brought before this 


| 
court for review of further Commission action applying it."| 274 F.2d at 546. 


We think that this exception is a desirable one, particularly in view of 


the fact that all persons who will be affected by an agency) rule or 


regulation may not be aware of that effect at the time the rule 


2/ The United States, a statutory respondent in this review proceeding, in 
supporting the Commission's order, does not rely on the! ground that peti- 
tioners' challenge to the validity of the General Orders is foreclosed 
because of untimeliness. 


3/ 
is issued. And there may be strong policy considerations present in certain 


cases which support review after the cut-off period. An examination of the 
Functional Music case indicates that that was the factual situation obtaining 


there. The F.C.C."'s rules which this Court considered in Functional Music were 


promulgated in 1955. Functional conformed to GES Fence for two years until it 


became apparent that the F.C.C. would not grant Functional relief from the re- 
quirements of the rules. Only then after Functiorfal had petitioned for amend- 
ment of the rules which had been denied was review sought. 

Petitioners here have made no attempt to comply with the Commission‘s rules, 
nor have they been engaged in any attempts to seek relief from the requirements 


of the rules. They have "sat on their hands" and awaited further Commission 
y ¢ 


action which was forthcoming. It is manifest from the record in this case (all 
pertinent portions of which are before the Court) that petitioners have not in 
good faith believed they were in compliance; in fact, they have ignored the 
correspondence from the Commission seeking compliance, with the exception of 


informing the Commission on one occasion that their agreement conformed to 
4S/ 
General Order 9. | Petitioners should not now be rewarded for their intransi- 


gence and thwarting of the Commission's regulatory responsibilities by being 


In response to the Court's questioning, counsel for the Commission so argued 
in Pacific Coast European Conference v. F.M.C!, supra. Our response to the 
Court's questions on timeliness in that case was conditioned on what we be- 
lieved to be a good faith claim on the part of the conference there that they 
were in compliance with the Commission's order, despite the fact that they 
disagreed with it. As explained below, such is not tne case here. 

After receiving that communication, the Commission took pains to specify 

in just which respects petitioners’ agreement did not conform to the rules. 
No further communication was received from petitioners. 
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accorded the right to have the Commission's rules reviewed.) The policy 


| 
considerations which prompted this Court to allow review of| the F.C.C. rules 
| 


in Functional Music are clearly not present here, and the petition to review 


should therefore be dismissed. | 


| 
PETITIONERS ARE ESTOPPED FROM AGAIN ARGUING QUESTIONS |RELATING TO THE SCOPE 
OF THE COMMISSION'S RULE-MAKING POWERS, THE APPROPRIATENESS OF THE SANCTION 
OF WITHDRAWAL OF APPROVAL OF PETITIONERS' AGREEMENT AND THE VALIDITY OF 
GENERAL ORDER 9. 


GENERAL ORDER 9. 


Petitioners in this review proceeding are the Outward Continental North 
Pacific Freight Conference and its member lines. Except for one inactive line, 
| 
. . | «Ae 
the member lines of this conference are the same as the members of the Pacific 


a/ 
Coast European Conference, and these lines challenged the scope of the Commis- 


sion's rule-making powers, the appropriateness of the sanction of withdrawal of 
approval of a conference agreement for failure to comply with Commission rules, 
as well as the specific question of the validity of General Order 9 in Pacific 


Coast European Conference v. Federal Maritime Commission, gupra. All of the 


SE 


arguments made by petitioners in that case were rejected by this Court (see 
| 


Pets. Br. in No. 20,195, pp. 16, 18, 21, 28, 29, 38 and 39; Appendix A, infra). 
| 
It is clear that petitioners are collaterally estopped from arguing the 


same questions here: 


"The essence of collateral estoppel by judgment is that some 
question or fact in dispute has been judicially and finally 
determined by a court of competent jurisdiction between the 
same parties or their privies. Thus the principle of such an 


——————— 


5/ The inactive member is a Japanese line and it presently does not serve the 
trade. See Petition to Review, p. 2. All of the petitioners "aggrieved" 
by the Commission's order in this case were therefore before this Court in 
the prior litigation referred to infra. 


estoppel may be stated as follows: Where there is a second 

action between parties, or their privies, who are bound by a 

judgment rendered in a prior suit, but the second action in- 

volves a different claim, cause, or demand, the judgment in 

the first suit operates as ‘a collateral estoppel as to, but 

only as to, those matters or points which were in issue or 

controverted and upon the determination of which the initial 

judgment necessarily depended." lb Moore, Federal Practice 

3777 (1965), footnotes omitted. 

As this Court has stated in a somewhat differenct context, the doctrine of 
collateral estoppel "is designed to prevent repetitious litigation of the issue 
by the same parties. It applies generally to preclude relitigation of an issue 
resolved by final judgment in a prior legal action." Laughlin v. United States, 
120.U.S.App-D.C. 93, 344 F.2d 187 (1965). 

Petitioners, not content with having twice presented their arguments to 
this Court in the Pacific Coast European case (once on the merits and again in 
their petition for rehearing), scold the Court for (1) resting its Pacific Coast 


European decision on the "Storer doctrine” (Pet. Br. 24); (2) “over-heavy reli- 


ance on an unduly broad view of Section 43" (Pet. Br. 40); (3) having "demon- 


strably wrongly decided" the question of the scope of the Commission's rule- 
e 


making powers (Pet. Br. 18); and (4) for having premised its recent decisions 
involving Commission regulations "on outright falsehood" (Pet. Br. 22). Peti- 
tioners are thus seeking a third bite of the apple, a move that warrants summary 
rejection. Such arguments might be addressed to the Supreme Court on certiorari; 
they are clearly not appropriate here. 

We think it unnecessary to burden the Court with a detailed examination of 
the arguments contained in petitioners’ lengthy brief which were also presented 
to this Court in the Pacific Coast European case. Their arguments as Judge 
McGowan noted in that case "are something of a mixed bag." (376 F.2d 790), and 


they have no more merit now than they did in the prior case. 


One 


II1. GENERAL ORDERS 7 AND 14 ARE REASONABLY ADAPTED TO THE |ACCOMPLISHMENT OF 
CONGRESSSIONAL OBJECTIVES SET FORTH IN SECTION 15 OF THE SHIPPING ACT AND 
ARE WITHIN THE COMMISSION'S AUTHORITY. 


Coe eee eee eee Deora ence c eee eee cee eee a ec ren nnEEnDEnEtnSnNnINnnnnnEEEEne 


| 
| 
| 
Section 15 of the Shipping Act was amended in 1961 to jinsure, inter alia, 
adequate policing of obligations undertaken in conference agreements (States 
Marine Lines, et al. v. Federal Maritime Commission, __u.S.agp-D.C._, 376 F.2d 
230 (1967)) and proper conference handling of shippers' complaints. General 

| 
Orders 7 and 14 were promulgated to implement these objectives. Since peti- 
tioners failed to show that the rules specified in the orders are not reasonably 
adapted to the accomplishment of the objectives, or beyond the bounds of per- 

| 


missible rule-making, the presumption of their validity persists. United States 


v. Obermeir, 186 F.2d 243 (2d Cir. 1950), cert. denied, 340 U.S. 951 (1951); New 


York Foreign Freight Forwarders and Brokers Assn. v. Federal Maritime Commission, 


337 F.2d 289 (2d Cir. 1964), cert. denied, 380 U.S. 910 (1965). 
The orders were promulgated as a valid exercise of the Commission's rule- 
| 
making authority contained in section 43 of the Act, 46 U.S.C. § Mere Rr 
43 instructs the Commission to "make such rules and regulations as may be nec- 


essary to carry out the provisions of this Act." The Senate Commerce Committee 


viewed section 43 as a "broad rule making mandate," S.Rep. No. 860, 87th Cong., 


lst Sess. 15 (1961), and this Court recently defined "the Commission's vastly 
enlarged rule-making power" by saying of section 43: 


| 
"The legislative history is clear that Congress intended to 
clothe the Commission with a broad authority in this regard, 
going well beyond what it had possessed before." See, e.g., 


i ——————————————— ' 


6/ 75 Stat. 766, enacted as Pub. L. 87-346 which also amended section 15 to 
include the policing and shippers' complaints provisions involved in this 
proceeding. | 
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, 


t 
Alcoa Steamship Co. v- FMC, 121 U.S.App.D.C. 144, 148, 348 
F.2d 756. 760:n. 27 (1965)." (Pacific Coast European Conference 
v. Federal Maritime Commission, supra, 376 F.2d at 787, n.2). 


t 
A. General Order 7. 


General Order 7 sets forth requirements "to aid the Commission in deter- 
mining the existence and adequacy of self-policing systems, in accordance with 
the statutory objective." 46 C.F.R. §528.1. Conferences are required to (1) 
include in their section 15 agreement a provision “describing the method or 
system used by the! parties in policing the obligations under the agreement, 
including the procedure for handling complaints” and (2) file semi-annual 
reports with the Commission "showing the nature of each complaint received 
during the preceding six-month period; the action taken .-. - 3" and the sanction 
imposed, if any. Negative reports are required. 
¢ 

(1) The! reasonableness of General Order 7 is clear. The Commission 
is charged with the duty of disapproving section 15 conference agreements when 
there are no adequate self-policing arrangements. The inclusion of those ar- 
rangements in the ‘agreement is not necessary sinck the Commission could make 
a special inquiry into the adequacy of the conference's self-policing provisions 
on a case by case basis. Necessity, however, it not the test. Rather, the issue 
is whether or not the provisions of General Order 7 are "reasonably adapted to 
the accomplishment of the Congressional objective” of providing for adequate 
policing. See Pacific Coast European Conference v. Federal Maritime Commission, 


se Se 


376 F.2d at 790. Compliance with General Order 7 apprises the Commission of the 


basic prerequisites of a conference's self-policihg system - the nature of the 


system and how it has been employed - without the administrative burden of 


individual Commission investigations of each conference. Failure to comply 
| 


implies either that the policing system is inadequate or non-existent, thus 


aiding the Commission in fulfilling its section 15 obligation to disapprove 
| 
conference agreements where there is no adequate self-policing. 


Moreover, General Order 7 imposes no undue burden on pecicionecss As 
the Commission emphasized: "Nothing in the rules specifies the particular 
method or procedure which must be used for self-policing.” '28 F.R. 9257. If 
petitioners have a self-policing arrangement, a recital of its terms in the 
agreement is simply a small administrative inconvenience. Furthermore, States 
Marine Lines, et al. v. Federal Maritime Commission, supra., about which peti- 
| 


tioners complain (Pets. Br. 30), demonstrates why the Commission's requirement 


that the description of the system be included in the agreement is a desirable 
| 


one. For it enables the Commission to determine if the system on its face 
| 
indicates the advisability of a full hearing to determine if the system is fair 


and effective. The inclusion may possibly avoid the necessity of extended ad- 


| 
ministrative hearings. 


| 
(2) The Commission has not gone beyond the bounds of its, statutory 
authority in requiring the inclusion of the policing system in the conference 


agreement and the making of reports. Certainly nothing on|the face of the 


statute proscribes the requirements of General Order 7. However, petitioners 


argue that Congress considered and expressly rejected the very provisions which 
| 
the Federal MaritimeCommission has now included in its rules, by deleting the 


following provision of the House bill: 


"No conference agreement shall be approved unless the 

Board finds that it contains effective provisions for pol- 

icing the obligations under it." H.R.Rep. No. 498, 87th 

Cong-, lst Sess. 40 (1961). 

This language would have required the Commission to disapprove every 
conference agreement unless it first held a hearing and found that the 
agreement contained effective provisions for self-policing. The Senate change 
did not, however, as petitioners argue, reflect Congressional intent to fore- 
close the Commission from requiring that the conferences provide the Commission 
with a description of the policing systems. What the Senate change did was to 
allow the agreements to go into effect without first requiring a decision by the 


Commission regarding the policing system. The change is therefore irrelevant 


to the problem here where the Commission is merely seeking information. 


The deletion by the Senate of the House Language may have been prompted by 


the concern of industry members that inclusion of the House language would pre- 
clude the Commission from allowing an agreement to go into effect without first 
deciding whether it contains effective policing provisions. 

Donald F. Wierda of United States Lines testified: 


"The American-Flag lines have no objection whatsoever; 
as a matter of fact, we support having the obligation for 
policing the conference agreement to be included in the 
basic agreement of the conference. On the other hand, we 
feel that this prior requirement that the conference agree- 
ment include it before the Board can even approve a con- 
ference agreement is not reasonable. Today this neutral 
body system and other systems for policing are very new. 
We are groping, trying to find the best way of doing it." 
Hearings on H.R. 6775. before the Merchant Marine and 
Fisheries Subcommittee on Commerce, 87th Cong., lst Sess. 
553 (1961). 


See also, testimony of George Andersen of Maersk Lines, Id. 


B. General Order 14. 


General Order 14, 46 C.F.R. § 527.1 et seq., is valid for the same reasons 


as General Order 7. Section 15 of the Act requires disapproval of the con- 
ference agreement for "failure or refusal [of members ] to adopt and maintain 
reasonable procedures for promptly and fairly hearing and considering shippers’ 


requests and complaints." The General Order 14 rules require conferences to 


Oe —————— 


7/ Leonard G. James, counsel for the Committee of European Shipowners stated 
in the Congressional hearings: 

| 

"Since there is no definition of ‘effective provilsions' 

it is obvious that every conference would have to enter 

upon the required hearing without the vaguest idea as to 

what provision might be found to be ‘effective’ for pol- 

icing obligations under the agreement." Héarings on H.R. 

6775. before: the Merchant Marine and Fisheries Subcommittee 

of the Committee on Commerce, 87th Cong., Ist Sess. 247 

(1961). 


outline in detail in their agreement procedures for the disposition of shippers’ 
requests and complaints, to file quarterly reports with the Commission and to 
designate a resident representative to receive requests and complaints of United 
States shippers and maintain records for "requests and complaints filed with him 
by shippers and consignees situated in the United States." 


The outline of procedures and quarterly reports "are designed to enable the 


Commission to determine whether such procedures are reasonable as required by the 
statute." Similar reporting requirements established pursuant to this very pro- 
vision of the statute have been upheld by this Court. In Far East Conference, 

et al. v. Federal Maritime Commission, 119 U.S.App.D.C. 110, 337 F.2d 146 (1964), 
cert. denied, sub nom. Pacific Coast European Conference v. Federal Maritime Com 
mission, 379 U.S. 991 (1965), this Court had before it a challenge to a Commis- 
sion section 21 order which required the filing of reports detailing shippers’ 
requests and complaints which had been directed to the Far East Conference. 

The Court affirmed the order: 


"The order recites that the Commission needs the data sought 
so as to be adequately informed as to matters bearing upon its 
responsibilities under the statutory provision. The objection 
of petitioner is that the statute vests authority in the Com- 
mission with respect to reasonable procedures for hearing and 
considering shippers' requests and complaints, whereas the order 
seeks data not as to procedures but as to requests and complaints 
made, and action taken in connection therewith. But it seems 
quite clear to us that the Commission is ascertaining whether or 
not the Conference has adopted and is maintaining reasonable pro- 
cedures respecting requests and complaints of shippers is entitled 
to find out what requests and complaints have been made and what 
disposition has been made of them. The information requested is 
designed to inform the Commission as to this."" 337 F.2d at 151. 


Later, challenges to identical orders were disposed of by this Court in a per 


curiam order filed December 2, 1964, in Nos. 18,592, 18,593, 18,594 and 18,641. 
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One of the petitioners in No. 18,593 was the Pacific Coast European Conference, 
the membership of which, as we have pointed out, supra, is virtually identical 
with the membership of the petitioning conference here. Again, although the 


effectiveness of the procedures cannot be determined without notice and hearing, 


the Commission can at least ascertain if the procedures exist, and how they work, 


| 
without the necessity of case by case investigations of each conference's re- 
quests and complaints procedures. 
\ 


The presence of a representative in the United States is obviously of bene 
8/ 
fit to complaining shippers and consignees. Petitioners are wrong in arguing 


that General Order 14 reaches only American shippers and therefore is not appli - 
9/ 
cable to petitioners since all of their shippers are abroad. (Pet. Br. 33) 


The Commission also wants to know when foreign shippers are) being mistreated 


since the conference carrier's action might have an effect on this country's 


commerce. For example, the Commission's concern might include, but not nec- 


essarily be limited to, a situation where a foreign shipper is denied access 


| 
to full conference services, thereby increasing his shipping costs and perhaps 


ultimately affecting his consignee's costs. American consilgnees often actually 


i 
_———— 
| 
i 


8/ Theodore Gommi, Chairman of the Freight Committee, National Association 
of Alcoholic Beverages testified: 
"Our position is that more consideration should be 
given to the shippers; that an opportunity should be 
provided for meeting and negotiating as we have done 
with the North Atlantic Westbound Freight Association; 
that, when we want to see a representative of the con- 
ference line, we should not be forced to look for him 
in an obscure office in a foreign country. Ther¢ should 
be some representative in the United States in authority, 
with whom we can talk and discuss our problems and the 
freight rates." Hearing on H.R. 4299. Before the Special 
Subcommittee on Steamship Conferences of the House Committee 
on Merchant Marine and Fisheries, 87th Cong., 1st Sess. 412, (1961). 
9/ 46 C.F.R. §527.2 defines "shippers' requests and complaints" broadly as 
meaning "any communication" requesting a change . . . protesting or ob- 
jecting to carrier practices: (Emphasis supplied) 


ait/= 


pay the freight and may be directly affected by abusive conference practices 
directed at the person dispatching the goods. 
A shipper need not be the one actually dispatching the goods, but "as us ed 


in the act, means the owner or person for whose account the carriage of goods 


is undertaken." Compagnie Generale Transatlantique v. American Tobacco Co., 


31 F.2d 663, 667 (2d Cir. 1929), cert. denied, 280 U.S. 555 (1929). The testi- 
mony of Theordore Gommi, footnote 8, supra, obviously shows that the many con- 
signees in his trade association consider themselves to be the "shippers" for 
purposes of foreign maritime commerce. Indeed, consignees often appear as 
"shipper" on the bill of lading, further showing that the term is not narrowly 
defined as meaning only the actual dispatcher of the cargo. 

Petitioners are also wrong in arguing that Congress intended to limit tne 
Commission's authdrity in regard to reports and information of foreign-based 
conference and carriers. (Pet. Br. 34) The same argument, alluding to the 
same legislative history, was unsuccessfully made :n Federal Maritime Commission 
v. DeSmedt, 366 F.2d 464 (2d Cir. 1966). There the Commission sought the actual 
production of conference carrier documents located abroad. The court sustained 
the Commission's tight to the documents and said as a prelude to a detailed con- 
sideration of the legislative history: 


! 


fiNei ther can we give significant weight to the failure of 
Congress, in the legislation of 1961 concerning the dual-rate 
problem, to adopt recommendations of the Department of Commerce 
and the Federal Maritime Board which would have made the appli- 
bility of both § 21 and § 27 to documents located abroad clear 
beyond peradventure.” 366 F.2d at 472. 


See also, May, The Status of Federal Maritime Commission Regulation Under 


Principles of International Law, 54 Geo. L. J. 794 (1966). 
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As explained in Point IV of our brief, infra, the Commission's jurisdiction 
to regulate foreign conferences by valid rule-making is clear. In the present 
case general orders 7 and 14 require petitioners to supply information in their 
agreement and by reports (obligations considerably less onerous than the pro- 
duction of documents recently upheld in DeSmedt) in order that they may have 
the benefits of the Shipping Act's antitrust exemption. They are also instructed 
to designate a registered representative for the limited purpose of receiving 
and processing shippers' complaints and requests. There is no suggestion that 
the representative is also to serve as an agent for the service of process 

General Orders 7 and 14 are both reasonably adapted to clear section 15 
objectives. Failure to comply with the rules warrants disapproval of the 
conference agreement since "it is still the statute which speaks, and rule 


and statute may not be separated into alien elements as the conference would 


| 
have us do." Pacific Coast European Conference, Supra, 376 F.2d at 790. 
| 


IV. PETITIONERS ARE SUBJECT TO THE COMMISSION'S REGULATORY |JURISDICTION IN THE 


RESPECTS HERE CHALLENGED AND MUST THEREFORE COMPLY WITH THE COMMISSION'S 
ULES AND REGULATIONS OR FACE LOSS OF THEIR . ANTITRUST | EXEMPTION. 


RULES _AND_REGULALLONS VS) SS 


Petitioners make the startling argument that notwithstanding that they 
have achieved immunity from the antitrust laws by virtue of the Commission's 
approval of their rate-making conference agreement, because they are domiciled 
outside of the United States, they are not subject to the regulatory jurisdiction 
of the Federal Maritime Commission in the respects here challenged. Petitioners 
argue that the Commission has no jurisdiction pursuant to section 15 of the Act 
and the Commission's General Orders 7, 9 and 14 adopted to Itmplement the terms 
of that section to enforce compliance with its orders by withdrawing approval 


of petitioners' agreement. Petitioners’ view is clearly incorrect. 
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Two subsidiary issues are raised by the question of extra-territorial 
jurisdiction. The first is whether Congress has intended the jurisdiction to 


reach outside the territorial boundaries of the United States in order to sub- 


ject carriers inbound and outbound to the laws of the United States while 
t 


engaging in the foreign trade of the United States. Secondly, a problem is 
presented as to the extent and degree to which a carrier must engage in the 
commerce of the United States in order to be subject to the laws of the United 
States. 

Perhaps the most firmly embedded principle of international jurisprudence 
is that a sovereign has the power to regulate the commerce both internal and 
external which comes within or affects the territqry of the sovereign. This 
principle was incorporated into the Constitution Article 1, Sec. 8, cl. 3: 
"Congress shall have power . . . To regulate Commerce with foreign nations, . . 

All persons who desire to engage in the foreign commerce of any nation 
must submit to this regulatory power, be they a foreign nation, a foreign 
national, or a citizen. To participate in the commerce of any sovereign is a 
privilege which can be granted or taken away by the sovereign as it so desires. 
This privilege, when granted, ~carries with it the duties which the sovereign 
may impose. The words of Chief Justice Marshall in The Schooner Exchange v. 
McFaddon, 7 Cranch 116, 136, 144 (1812), have proven prophetic: 

"The jurisdiction of the nation within its own territory is 

necessarily exclusive and absolute. It is susceptible of no 

limitation not imposed by itself. . . . All exceptions, there- 

fore, to the!full and complete power of a nation within its 


own territories, must be traced up to the consent of the nation 
itself. They can flow from no other legitimate source. 


"When private individuals of one nation spread themselves 
through another as business or caprice may direct, mingling 
indiscriminatory with the inhabitants of the other, or when 


merchant vessels enter for the purpose of trade, it would 


be obviously inconvenient and dangerous to society, and 
would subject the laws to continual infraction and the 
government to degradation if such individuals or merchants 
did not owe temporary and local allegiance, and were not 

amenable to the jurisdiction of the country." (Emphasis 
supplied) 


Petitioners here seek the privilege of continuing their immunity from the 


antitrust laws and their participation in the foreign commerce of the United 
States, but they do not wish to fulfill the corresponding sedis which Congress 
has seen fit to impose. 

They admit that the Commission has jurisdiction over ane American consignee 


eonsignor or the 


| 
. Annan eh ya Pa Sieh 
but contend that there is no jurisdiction over the foreign 


carrier. Petitioners fail to mention that the goods which flow from the foreign 
consignor through the carrier to the American consignee are one in the same, and 
; | 

that those goods by necessity must pierce the jurisdictional boundary of the 

United States in order for a transaction to be completed. jOnce these goods 

touch this jurisdictional boundary, the United States as a |sovereign nation 

may impose any regulation which it desires, on the goods themselves or on the 

conduit which carries them. | 
| 


Once it is established that petitioners have sought’ the privilege of 


entering the territorial jurisdiction of the United States; it is necessary to 
| 
determine what duties or restrictions have been placed upon them. There is no 


question of the ability of Congress to impose restrictions jon foreign nationals 


who are engaged in the foreign commerce of the United States. 


In dealing with a question of the extra-territorial application of the 
18th Amendment, the Supreme Court stated that the jurisdiction of the United 
States over foreign shipping depended on whether Congress had chosen to exer- 
cise its discretion to subject the foreign instrumentality to the laws of the 
United States; Cunard $.$.Co. v. Mellon, 262 U.S. 109, 124 (1923): 


"A merchant ship of one country voluntarily entering the 
territorial limits of another subjects herself to the 
jurisdiction of the latter. The jurisdiction attaches 
in virtue of her presence, just as with other objects 
within those limits. During her stay she is entitled 

to the protection of the laws of that place and cor- 
relatively is bound to yield obedience to them. of 
course, the local sovereign may out of considerations of 
public policy choose to forego the exertion of its juris- 
diction or to exert the same in only a limited way, but 
this is a matter resting solely in its discretion. 


In United States v. Alcoa, 148 F.2d 416 (1945), Judge Learned Hand, speaking 


for the Second Circuit on a question of the extra-territorial application of the 
Sherman Act, stated that a Congressional intent to subject a foreign corporation 
to the jurisdiction of the United States will be presumed, notwithstanding the 
fact that Congress did not expressly deal with the question, if it is shown that 
the agreement at issue had an actual affect on imports. He said at 443: 
"[alny state may impose liabilities, even upon persons not 

within its allegiance, for conduct outside its borders that 

has consequences within its borders. . . oh 
Congress, in the ‘Shipping Act of 1916 and its subsequent amendments, has 
affirmatively chosen to impose certain regulations on the carriers of goods 
engaged in the foreign commerce of the United States. 

In United States v. Anchor Line Ltd., 232 F.Supp. 379 (S.D.N.Y. 1964) 


ee 


the jurisdictional question was squarely reached. The court there was faced 
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with the question of whether penalties could be collected from foreign carriers 
who failed to file with the Commission agreements subject ah section 15 of the 
Act. The court held that there need only be a declared intlent by Congress to 
subject conference carriers based outside the United States to the laws thereof 
This decision was rendered over a contention of the ASiexscoes that the laws of 
the United States only apply within the territorial limits of the United States. 
The court found that Congress intended section 15 to apply lextra-territorially 
"[ajn examination of § 814 [ sec. 15] reveals quite acess that 
Congress intended that the statute reach the activities and 
operations of persons such as these foreign shipping companies 
even beyond the territorial limits of the United States. Id. 
at 382. 
In Kerr Steamship Co. v. United States, 284 F.2d 61 (1960), cert. granted 
| 
and judgt. vacated as moot, 369 U.S. 422 (1962), the Second Circuit, in sustaining 
the filing requirements of section 21 as applied to forei gi nationals doing busi- 
ness in the United States, emphasized that in investigating the practices of 
carriers engaged in commerce with the United States it was jessential that the 
Commission know what took place outside of the United States as well as inside 
And, in Montship Lines, Ltd. v. Federal Maritime Board, 111 U.S.App.D.C. 160, 
295 F.2d 147 (1961), this Court noted that foreign flag as jwell as United States 


carriers were subject to regulation by the Commission, and |that limiting the 


Commission's investigato powers to the territorial confines of the United States 
ry tH 
| 


would substantially impair the regulation of foreign flag darriers: 
"In enacting the Shipping Act, which deals with foreign as well 
as interstate commerce, Congress was clearly mindful of the fact 
that foreign flag as well as United States carriers were subject 
to regulation thereunder. See H.R.Rep. No. 659, 64th \Cong., 1st 
Sess. (1916)." 295 F.2d at 154. 


| 
| 
| 
| 
== 
| 
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See Far East Conference v. Federal Maritime Commission, 119 U.S.App.D.C. 110, 
337 F.2d 146, 150 (1964), cert. den. sub nom. Pacific Coast European Conference 
v. Federal Maritime Commission, 379 U.S. 991 (1965) and Trans-Pacific Freight 


Conf. of Japan v. Federal Maritime Commission, 314 F.2d 928, 933 (9th Cir. 1963). 


Section 15 contains the "broadest possible language" in directing the Commission 


to terminate an exemption from the antitrust laws which is being abused. Federal 
Maritime Commission v. New York Terminal Conference, 373 F.2d 424, 427 (2d Cir. 
1967). No distinction is made, nor is one possible, between conferences resident 
in this country and those resident abroad. 

The key issue and focal point of this case is, we believe, the exemption 
from the antitrust laws accorded petitioners' activities by the Shipping Act. 
Petitioners only obfuscate and confuse by arguing that the Commission is attempting 
reach into the Netherlands to destroy their voluntary association maintained there. 
Whatever effect the Commission's action may have on petitioners' association 
in the Netherlands, the Commission is primarily acting in the United States to 
terminate petitioners' exemption from the antitrust laws here. It must be kept 
in mind tnat the exemption petitioners' enjoy is not without its conditions, 
and the Commission is charged by law with maintaining a strict surveillance over 
steamship conference agreements and practices taken thereto in return for the 
exemption. The shipping industry is a significant industrial segment on the 
American economic scene. It is nonsense to argue, as petitioners do, that this 
exemption is given with no strings attached. See Federal Maritime Board v. 


eo 


Isbrandtsen Co., 356 U.S. 481, 488-490, 511-512 (1958). 


oe 


mole 


Finally, we reach petitioners' argument as to the effect petitioners' 
Yi 8g I 


activities must have on the commerce of the United States Ying Commission 

jurisdiction over those activities attaches. Judicial intekpretation of section 
| 

15 requires that the activities of the foreign national must have sufficient 

contact with the foreign commerce of the United States, in Bader to give the 


United States laws an extra-territorial effect. 


The court in Anchor Line, supra, applied the quantum test of a direct and 


material affect on the foreign commerce which was first formulated in United 


States v. Amerikanische PFA Gesellschaft, 200 F. 806 (2d Cilr. 1911). There 


the Court of Appeals in deciding an antitrust question, found foreign steamship 


companies in violation of the Sherman Act by making contracts for passenger 
| 
steerage and the pooling of receipts. It noted at 807: 
| 
"As the contract directly and materially affects the foreign 
commerce of this country by being put into effect here, it 

is immaterial where it was entered into or by what vessels 

it was to be, or has been performed. Citizens of foreign 
countries are not free to restrain or monopolize tne foreign 
commerce of this country by entering into combinations) abroad 
nor by employing foreign vessels to effect their purpose. Such 
combinations are to be tested by the same standard as similar 
combinations entered into here by citizens of this country. The 
vital question in all cases is the same: Is the combination to 
so operate in this country as to directly and materially affect 
our foreign commerce?" 


| 
| 
In the Alcoa case the test is that the acts done outside the United States need 


only have consequences within the United States to come under the regulatory 
power of the United States. 
Petitioners throughout their brief stress the point that for Congress to 
take jurisdiction there must be an adverse affect on the foreign trade of the 
United States. A careful reading of the Anchor Line and Alcoa cases nowhere 


suggests that an adverse affect is required, nor is the point ever mentioned. 


| 
-25- | 


Petitioners contend that agreements by foreign carriers outside the United 


States have no material effect on the commerce of the United States. The test 


of "materially affecting the commerce of the United States" raises a factual 


question of the amount of contact with the foreign commerce of the United States 
which substantially affects the transportation costs of imports and exports. Peti 
tioners provide the only ocean freight service between certain Scandanavian, 
Baltic, German, Dutch, Belgium and French Atlantic Ports to the west coast of 
the United States and Hawaii other than independent "tramp" lines whose tonnage 
between these ports is negligible. The effect on the foreign commerce of tne 
United States by the acts of this conference is not only substantial, material 
or consequential, but in fact is critical. Nevertheless, petitioners claim there 
e 
is no tangible effect on the foreign commerce of the United States. To answer 
any doubts as to this critical affect, we need only ask: Would a cessation in 
the inbound ocean trade between Scandanavia, Germany, Holland, Belgium and 
France and the West Coast of the United States be "felt" in the United States? 
Obviously, the answer can only be in the affirmative. 

With respect to petitioners' arguments that the Commission has no legitimate 
interest in the requests and complaints of European shippers, the answer is (as 
we point out in Argument III, supra) that should European shippers be denied 
access to scheduled conference service because, for example, a European shipper 
has fallen into disfavor with the conference, the effect on the commerce of the 
United States could be substantial. The failure of a major European exporter to 
obtain space for his commodity on conference vessels could (1) diminish the 
quantity of imports into this country and/or (2) raise the price of those imports 


exorbitantly. 


Petitioners rely on cases which deal with areas not within the legitimate 
regulatory jurisdiction of Congress. Lauritzen v. Larsen, 345 U.S. 571 (1953), 
involved a Danish seaman who joined a Danish flagship in New York. He was sub- 


sequently injured negligently in a Cuban port and sued for recovery under the 


Jones Act in a United States District Court. The court described the injury 
| 
as an act done on board ship which affected only the ship and the seaman, 


neither of whom could call for the protection of the laws of the United States 


This act was an internal matter to be dealt with either by the port sovereign 


| 
or the flag country depending on the conflicts rule which would apply. It can 


hardly be suggested that a negligent act committed against 4 foreign seaman on 
a foreign flagship in a foreign port would in any way materially affect the 
foreign commerce of the United States. The seaman's only contact with the 
United States was the fact that he signed his contract of exployment in New York 
Likewise the courts have construed acts done on board ship which do not 


affect the peace, tranquility or dignity of the port as internal matters which 


do not affect the foreign commerce of the United States and therefore do not 


| 
come within its jurisdiction. Cunard S.S. v. Mellon, supra; U.S. v. Flores, 


289 U.S. 137 (1933); Lauritzen v. Larsen, supra. 
Secondly, petitioners rely on cases which are legitimately within the scope 


of Congress' regulatory power, but where Congress has not ¢hosen to exercise 
s 4 ry & 
| 


its authority to "enter the field." Incres Steamship Co. Ltd. v. International 
Maritime Workers Union, 372 U.S. 24 (1962) and McCulloch v. Sociedad Nacional 
de Marineros de Honduras, 372 U.S. 10 (1962), both involved) the National Labor 


Relations Board's jurisdiction to settle a labor dispute aboard a foreign ship 
| 


harbored in the United States. In Honduras the Supreme Court found that Congress 
Ss 
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could have asserted jurisdiction had it desired, but found no such legislative 


intent in the National Labor Relations Act: 
"Since the parties all agree that the Congress has con- 

stitutional power to apply the National Labor Relations Act 

to the crews lworking foreign-flag ships, at least while they 

are in American waters, * * * we go directly to the question, 

whether Congress exercised that power. Our decision on this 

point being dispositive of the case, we do not reach the other 

questions raised by the parties and the amici curiae." Id. at 17. 

Of course, in the jinstant case, the Congress has expressly asserted jurisdiction 
over petitioners and their anti-competitive activities. 

Thirdly, we come to petitioners' claim that the laws of foreign nations 
prohibit compliance with the Commission's orders. It should be noted that this 
claim was not asserted before the Commission in the show cause proceeding. At 
any rate, such matters are not for the Courts, as this Court observed in Montship: 

"We must reject petitioners' contentions regarding protests 

of foreign governments and extra-territorial enforcement of the 

Board's order. As the Second Circuit pointed out in Kerr, the 

protests of foreign governments are matters for consideration 

by the Executive and not the courts." 295 F.2d at 154. 

Finally, petitioners' arguments that they were improperly served with the 
Commission's orders scarcely warrants mention (See Pets. Br. 54, et seq.). For, 
not only have petittioners submitted their basic conference agreement to the Com- 
mission and obtained an antitrust exemption for their anticompetitive activities, 
they have participated fully in the rule-making proceedings preceding the pro- 
mulgation of the three general orders and have responded to the Commission's 


order to show cause. They have clearly submitted to the jurisdiction of the 


Commission. 


CONCLUSION 


The Commission is empowered to obtain the information sought by it and to 
require that the conference appoint a resident representative for the limited 
i 
purpose of receiving shippers' requests and complaints. If} the Court decides 


to reach the merits of this case rather than dismissing the petition to review 


| 
on the ground of untimeliness, the order of the Commission on review should be 


affirmed. 
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STATEMENT OF QUESTIONS PRESENTED 


(1) May the Federal Maritime Commission disapprove a steam. 
ship Conference agreement of long standing under Section 
15 of the Shipping Act, 1916 (46 U.S.C. 814) as a means of 
enforcing a regulation promulgated under Section 43 of the 
Act (46 U.8.C. 8412), said by the Commission to provide 
“nothing more than . . . uniform guidelines’? concerning 
admissions to and withdrawals and expulsions from Con- 
ference membership? 


(2) May the Federal Maritime Commission disapprove a Con- 
ference agreement of long standing under Section 15 of the 
Shipping Act, 1916, without evidence and supporting find. 
ings required by said section? | 

(3) May the Federal Maritime Commission order modification of| 
an agreement approved under Section 15 of the Shipping 
Act, 1916, without evidence and supporting findings required! 
by said section? 

(4) Under a provision in Section 15 of the Shipping Act, 1916, | 
which requires Conference agreements to ‘‘provide reason- 
able and equal terms and conditions for admission and 
readmission to conference membership of other qualified 
carriers in the trade,’’ may the Commission disapprove a 
Conference agreement without finding that the terms and/| 
conditions governing admission and readmission to the Con- 
ference as set forth expressly in the particular agreement are 
not ‘‘reasonable and equal’’ within the meaning of the, 
statute? 


INDEX 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 

Statutes and Regulations Involved 
Statement of Points 


. The Commission may lawfully disapprove an agreement 
previously approved under Section 15 only in accord- 
ance with the provisions of Section 15. It may not 
disapprove such an agreement solely for failure to 
comply with a self-created “General Order”, nor may it 
use such disapproval, or the threat thereof, as an 


indirect means of enforcing such “General Orders” ... 


. General Order 9, in prescribing, without findings, 
mandatory modifications to previously-approved Section 
15 agreements, is contrary to the statutory scheme, 
and hence is invalid 


B. General Order 9 is in direct conflict with the 
scheme of Section 15 


APP.A, p.| 4 
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Arguments relating to withdrawal of approval jof 
conference agreement — pgs. 16, 18, 21, and 28. 
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_as a matter of fact, ‘reasonable and_equal”’—questions 
unmistakably raising issues of fac Instead, those terms 
and conditions were condemned, and Petitioners” entire 
organic agreement disapproved, solely because it did not 
parrot with machine-like precision the Commission’s 
single-minded view of what constitutes “reasonable and 
equal’? provisions for membership in conferences] as set 
forth in its General Order 9. Yet such a ‘‘difference’? in 

_ form alone does not appear as a ground for disapproval 
anywhere in the statute. 


In such summary and wholly non-statutory fashion, 
Petitioners were arbitrarily deprived of their highly valu- 
able contract right of conference association, granted by 
statute and protected as a matter of Constitutional law. 
A more unconstitutional abrogation of contract rights is 


hard to imagine.® / | 


The surprising thing is that, in the only other reported 
decision of the Commission to date involving this same 
statutory provision, decided less than two months after 


General Order 9 was promulgated in April, 1964, the 
Commission took a tack entirely at odds with ithe one 


taken here—a tack, indeed, entirely consonant with the 


statutory scheme, abandoned here. In Agreement Between 
i 


Conferences—Membership Provisions, 8 F.M.C{ 170, 5 
S.R.R. 141 (1964),’ the Commission first acknowledged 
| 


—$—————— 

6Compare Scatrain Lines v. United States, 64 F.Supp. 156 (D. 
Del. 1946) ; Civil Aeronautics Board v. Delta Air Lines, 367 U.S. 
316, 322, 6 LL.Ed.2d 869 (1961). | 

1The F.M.C. volume is unbound; the second citation is to the 
Pike & Fischer Shipping Regulation Reports. 

This decision was recently reversed by a two-plus-one majority, 
after a change in the Commission's membership, 7 $.R.R. 219 


(1966)—but still as a matter of the particular agreement's own 


statute or to disapproval of a long-standing conference 
agreement under mee. the Commission declared that 
it had decided to prescribe reasonable and equal terms for 
admission of new members into conferences and would 
arbitrarily forbid all other terms. It would, said the Com- 
mission, automatically disapprove and dissolve any con- 
ference that failed to accept the precise provisions 
prescribed by the Commission. ‘‘Substantial’’ compliance, 
it: explained, meant only that foreign-based conferences 
would be permitted to ‘‘use their own eet ”” Stated 
the Commission: 

‘‘We think our authority clearly extends to the 
prescribing of uniform admission, withdrawal, and 
expulsion clauses which must be intluded verbatim in 
all conference agreements, and we could have adopted 
this course. However, our experience has been that 
conferences operating in our foreign commerce have 
experienced some difficulty in translating uniform 
clauses into the languages of the various countries 
operating vessels in our commerce. Thus, where con- 
sistent with the purposes of the Act and our respon- 
sibilities under it, we allow individuals to use their 
own language so long as the required result is 
achieved. Respondents’ agreement does not, of course, 


achieve the required result, and unless amended to do 
80, it will be disapproved.’’ (JA 371 


If the Commission +had held an evidentiary hearing, as 
required by the Act, to determine how Petitioners’ agree- 
ment has actually operated on the subject of admissions to 
conference membership, we frel confident: that it would 
have been compelled to find that the ‘“‘terms and condi- 

“tions’’ of the agreement were in fact eminently reasonable 
and unifonnly equal, and therefore fully ‘“‘achieve[d] the 
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[inacea, as recently as three years ago the Commission 
itself specifically held that violation of a General Order 
did not constitute violation of Section 15. In Unapproved 
Section 15 Agreements—Gulf/United Kingdom Confer- 
ence, 7 F.M.C. 536, 540-541 (1963), it stated in its final 
Report: 
“<We endorse fully the Examiner’s condemnation of 
respondents’ failure to comply with the filing eqares 
ments. 
e e e 
“Of course, the failure to apprise the Commission 
of the minimum rates where the fixing of such rates 
was within the authority of the members under the 
conference agreements, docs not of itself render the 
action unlawful under section 15. In view of this and 
of what has been said above, our conclusion is that 
respondents did not violate that section. They clearly 
did, however, violate General Order 83 and its > 
cessor, General Order 128.’’ 


The Commission is not authorized to enforce its ad- 
ministrative regulations—even if otherwise valid—by 
threats of, or, as here, actual invocation of, the powerful 
weapon of Section 15 disapproval. The statute provides 
an adequate, appropriate and exclusive vehicle for such 
enforcement, in Section 29 (46 U.S.C. 823)—by applica- 
tion to a federal district court for an order enforcing 
obedience. / 

Moreover, insofar as the regulations concern ‘ ‘reports 
to the Commission—as does General Order 9 in four dif- 
ferent instances’’—Congress has, wholly apart from the 
Shipping Act, expressly forbidden such indirect means of 


1146 C.F.R. §§523.2(d), -(e), -(g), and -(i) [sce JA 53-54]. 
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Maritime Commission, one may well wonder why it has 
occurred in this one case. As it appears to Petitioners, 
there is but one explanation: a zealous desire to regulate 
untramuneled by the crimping statutory restrictions im- 
posed upon its exercise of direct powers.?5 
Thus, while the Commission has direct power to order 
modifications to Section 15 agreements, this power is cur- 
tailed by the antecedent necessity of legally sustainable 
findings upon which to base the order. Similarly, the 
- Commission has (as it now appears) ‘virtually unlimited 
report-gathering powers under Section 21 of the Act 
(46 U.S.C. 820); nevertheless, even that power is cir- 
cwnscribed by the necessity of prior clearance from the 
Bureau of the Budget, under the Federal Reports Act 
(specifically, Section 139¢ of Title 5, U.S.C.). However, by 
the simple expedient of forcing the regulated industry to 
‘taeree’’ to modify and/or to report, on pain of summary 
dissolution of their collective existence, these irritating, 
niggling statutory fetters wondrously disappear! / 
Petitioners have, of course, no quarrel with the ‘‘open 
conference” philosophy, (i.e. that steamship conferences 
exempted from the Sherman Act by Section 15 of the 
Shipping Act may not exclude any qualified carrier seek- 
ing membership), nor with the requirement that their 
own “terms and conditions for admission and readmission 
to conference membership’? be fully ‘‘reasonable and 
equal.’? We believe they are. They were approved by a 
predecessor of the present Commission years ago. What 
” Petitioners do object to, most strenuously, is being or- 


7 23("f,, Civil Aeronautics Board v. Delta Air Lines, 367 U.S. 316, 
328, 6 L.Ed.2d 869, 878 (1961). 


| 
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Arguments relating to scope of FHC's rule-making powers 
and validity of General Order 9, pgs. 29, 38, and 39. 
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dered to alter those terms without any statutory finding 
on their sufficiency, and being punished by) arbitrary, 


automatic dissolution of -their association simply for 
seeking their legal right to retain their own contract until 
some real fault may be found with it. | 


/ B. General Order 9 Is In Direct Conflict With the Scheme of 
Section 15. 


In this one particular instance of conference member- 
ship, unlike the remainder of the 1961 amendments to 
Section 15, Congress did indeed evidence a concern with 
‘conference language, rather than conference action. Never- 
theless, in only the limited area of withdrawal from con- 
ference membership was it concerned with setting down, 
even in general terms, the particular form of language to 
be required (‘‘. . . or fails to-provide that dny member 
may withdraw’’, etc.). The very fact that Congress did 
specify, in this one area, provides a strong indication that 
the omission to do so in the earlier half of the clause was 
not out of inadvertence but was clear Congressional 
choice. Congress having eschewed ‘uniform provisions”, 
the Commission has no authority to create them by ‘‘ad- 
ministrative legislation.’’ / | 

As Commissioner Patterson correctly read the Congres- 
sional will, in his dissent from the promulgation of Gen- 
eral Order 9: | 

“It is impossible to interpret anything in the 
statute as authorizing such compulsion as regards all 
of the subjects covered by these provisions [of the 
General Order], even ‘substantially’. 

‘There would be no objection or dissent on my part 
if these rules were suggested as a means for permit- 
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individual soil-bank contracts—again, strikingly similar 
to the operation of General Order 9—the Court said: 
| We do not think that the Secretary, by purport- 
‘edly incorporating his regulations, by reference, into 
the contract, can make this regulation valid as part 
' of the contract, when it is invalid as a regulation, To 
permit any such result . - - when the plaintiffs’ only 
real alternatives were to sign it as printed or stay 
out of the program, would be to punch a hole as wide 
as a barn door in the restrictions imposed by the 
Congress upon the authority of the Secretary.” 299 
F.2d at 522.7* 


[The Commission here has sought to sustain Gencral 
Order 9 as being simply ‘‘in explanation and effectua- 
tion’? of the statute. And it is true, of course, that admin- 
istrative regulations of an ‘interstitial’? nature may be 
adopted ‘‘to interpret an ambiguous statute and clarify 
its meaning’. Northern Natural Gas Co. v. O'Malley, 277 
F.2d 128, 134 (Sth Cir. 1960) ; Helvering v. Oregon M utual 
Life Ins. Co., supra. On the other hand, it is equally 
clear that ‘‘[if] the statute is unambiguous there is no 
room for construction.”’ bid. The requirement in Section 
15 for notice and hearing, and factual findings, could not 
be clearer or Jess ambiguous. The additional command 
that there be ‘reasonable and equal’’ “terms and condi- 
tions’? on the matter of conference membership does not 
confuse the basic requirement of sustainable findings on 
the particular terms and conditions. 


fis, as Commissioner Patterson pointed out, the General 
Order 9 provisions were simply one means, and an expe- 


——— 
20S¢¢ also United States v. Maxwell, 278 F2d 206 (8th Cir. 
1960), where the same determinations were made. 
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ditious one, of sccuring Section 15 approval—if, as the 
Commission vocalizes, the provisions were simply permis- 
sive ‘‘guidelines’’—no one could poxsibly have dispute 
with them. As actually applicd, however, the conflict jbe- 
tween the Order and the Section could not be clearer. 
In such a case, the Order is void and must fall. Manhat- 
tan General Equipment Co. v. Commissioner, supra, 
134; Shay v. Agricultural Commission, supra, at 522; 
United States v. Maxwell, supra, at 210-211. 
‘*Congress has provided in 46 U.S.C. See. 814 that 

« . . the Commission may disapprove an agreement 
only if it finds the agreement to be 
‘unjustly discriminatory or unfair’as between car- 

riers .. . or to operate to the detriment of the 
commerce of the United States, or to be contrary to 

the public interest, or to be in violation of this 
chapter [Act],’ 


and that it shall approve all other agrecments.’’ 
Akttebolaget Svenska Amerika Linien v. Federal 


Maritime Commission, supra, 351 F.2d at 761. 


| 
To the extent that General Order 9 ‘‘requires’’ dis- 


approval of Petitioner’s Conference agreement simply for 
non-conformance to its non-statutory terms, it is incon- 
sistent with the statutory scheme; to that degree itis, 
therefore, necessarily invalid and of no legal force. f 


